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UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


FELIX MERCED and MODESTA MERCED, 
Plaintiffe-Appellante, 
v. 


AuTO PAK COMPANY, INC., 


Defendant-Appellee, 
S & C LIQUIDATING CORP., AUTO PAK DIVISION OF FLINCH- 
BOUGH PRODUCTS, DIVISION OF GULF & WESTERN SYSTEMS 
Co., ALBERT SHAYNE and ARTHUR CONTENT, 


Defendante. 


AUTO PAK COMPANY, INC., 
Third-Party Plaintiff, 
against 


SOUTHBRIDGE TOWERS, INC., 


Third-Party Defendant. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


1973 
April 12 


June 7 


Nov. 2 


Nov. 13 


May 13 


May 13 


July 29 


Sept. 11 


Sept. 16 


Cet... I7 
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RELEVANT DOCKET ENTRIES. 


Filed Complaint Issued Summons. 


Filed deft. Gulf & Western Manf. Co.'s ANSWER 
to the complaint. JRM 


Filed Deft. Gulf & Western Mfg. Co. (SYSTEMS) 
s/h/a Auto Pak, etc. CROSS=NOTICE, with affdvt. 
of Service by Theresa Rignola on 10/26/73 
by mail on: Katz, Shandell, Katz & Erasmous for 
Pare. 
Stephen A. Block for Deft. Content 
Morris, Duffy, Ivone & Jensen for 
Deft. Shayne & Auto Pak 
Malvern J. Shefield for defts. 
S & C Liquidating Corp. & Auto 
Pak Co. 


Filed Memo End on Notice of Motion to Dismiss 
complaint dtd. 6/1/73. Motion granted on consent 
& case dismissed as against Deft. Arthur L. 
Content. So Ordered. Tyler, J. 


Filed Interrogs. propounded by Defts. Shayne & 
Auto Pak to Pltffs. 


Filed Pltffs. Answers to Interrogs. o*« Deft. 
Gulf & Western. 


File Picffs. Answers to Interrogs. of Deft. 
Auto Pak & Shayne. 


Filed 3rd-pty. pltffs. 3rd-pty. summons and 
complaint. 


Filed 3rd-pty. Deft. Southbridge Towers, Inc. 
ANSWER to 3rd-pty. complaint, Counterclaim & 
Cross-Claim. 


Filed 3rd-pty. deft's ANSWER to Cross-Claim. 
Filed 3rd-pty. Deft. Chutes Assoc. Corp. 


ANSWER to Cross Complaint, of 3rd-pty. 
Deft. Southbridge Towers, Inc. 
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RELEVANT DOCKET ENTRIES 


Filed 3rd-pty. Deft. Universal Commercial 
Industries Interrogs. to be answered by Deft. 


Filed Auto Pak Divison of Flinchbough Products, 
etc. 


Filed 3rd-pty. Deft. Universal Commercial Indust- 
ries interrogs. to be answered by 3rd-pty. 
Deft. Charter Compacting Corp. 


Filed 3rd-pty. Deft. Universal Commercial Indust- 
ries interrogs. to be answered by 3rd-pty. 
Deft. Southbridge Tower Inc. 


Filed 3rd-pty. Deft. Universal Commercial Indust- 
ries interrogs. to be answered by Deft. S & C 
Liquidating Corp. 


Filed 3rd-pty. Deft. Univezssal Commercial Ind. 
interrogs. to be answered by Deft. Arthur Content. 


Filed 3rd-pty. Deft. Universal Commercial Ind. 
interrogs. to be answered by pltffs. 


Filed 3rd-pty. Deft. Universai Commercial Ind. 
interrogs. to be answered by 3rd-pty. deft. 
Chutes Assoc. Corp. 


Filed 3rd-pty. Deft. Universal commercial Ind- 
ustries interrogs. to be answered by Defts. 
& 3rd-pty. Pltffs. 


Filed 3rd-pty. Pltffs. ANSWER to Cross-Claim. 


Filed Answers of interrogs. of Southbridge 
Towers, Inc. to interrogs. to be answered by 
pltffs. Auto Pak Co., Inc. and Albert Shayne. 


Filed Deft. & 3rd-pty. Pltff. Gulf & Western 
Mfg. Co. Systems ANSWER to cross-complaint to 
3rd-pty. deft. Chutes Assoc. Corp. 


Filed Deft. & 3rd-pty. Pltff, Gulf & Western 
Mfg. Co. Systems Answer to cross-complaint of 
3rd-pty. deft. Universal Commercial Industries. 


Feb. 


Feb. 


Feb. 


Feb. 


Feb. 


Mar. 


Apr. 


10 


11 


b 


25 


22 
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RELEVANT DOCKET ENTRIES 


Filed Pltffs. requests to charge jury. 
Filed Pltffs. Charge to Jury. 


Filed transcript, proceedings, dated 
2/13/75. 


Trial begun before Tyler, J. with jury (on 
liability issue only). 


Trial begun before Tyler, J. with jury (on 
liability issue only). 


Trial begun before Tyler, J. with jury (on 
liability issue only). 


Trial begun before Tyler, J. with jury (on 
liability issue oniy). 


Trial begun before Tyler, J. with jury (on 
liability issue only). 


Trial begun before Tyler, J. with jury (on 
liability issue only). 


Trial begun before Tyler, J. with jury (on 
liability issue only). Question of amt. of 
money damages to be referred to magistrate 
for possible settlement, Jury verdict for 
pltff. on issue of liability only. 


Filed OPINION & Motion to grant judgment 
n.o.v. to Auto Pak is granted. It follows 
#42095 from this conclusion that 3rd-pty. 
claim over and courts decision thereon must 
fall. SETTLE ORDER AND JUDGMENT accordingly. 
Tyler, J.(mn). 


Filed JUDGMENT - Ordered that the deft. 

3rd-pty. pltff. Auto Pak Co. Inc. have judg- 
ment notwithstanding the verdict in its favor 
against the pltff. Felix Merced dismissing 

the complaint, with costs to be taxed and that 
the third-party deft. Southbridge Towers, Inc. 
have judgment in its favor dismissing the third- 
party complaint as against the deft. and third- 
party pltff. Auto Pak Co., Inc. Edelstein, Ch. J. 
Judgment entered Clerk (mn). 
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RELEVANT DOCKET 7 2IES 


Filed Pltffs. Notice of Appeal from ‘judgment 
entered dismissing pltff's complaint from each 
and every part of judgment. (Mailed notice to 
Morris, Duffy, Ivone & Jensen, J. Robert Morris, 
Benjamin E. Gelerman, McLaughlin & Lawler, 
Wynne, Sparacio, Capriano & Trentalange & 
Nicholas D'Onofrio, Esqs. on 5/6/75) 
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NOTICE OF APPEAL. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 
She Sl tira eM tke le ak ree Cia’ ak) Sys Cdl i ts ~~ «% 
FELIX MERCED and MODESTA MERCED, 
Plaintiffa, 
agatnst 
AUTO PAK COMPANY, INC., 
Defendant. 
Docket #2095. 
Cal. No. 73C 1621. 
HON. HAROLD R. TYLER, JR. 
ee ed, ee ee Se ae ae eee ee ae eee ae ee ee te X 


AUTO PAK COMPANY, INC., 
Third-Party Plaintiff, 
against 
SOUTHBRIDGE TOWERS, INC., 


Third-Party Defendant. 


PLEASE TAKE NOTICE that the above named plaintiffs 
hereby appeal to the United States Court of Appeals, 


for the Second Circuit from a judgment entered against 


them in the office of the Clerk of the United States 
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NOTICE OF APPEAL 


District Court, Southern District of New York, dismissing 


the plaintiffs' complaint, and this appeal is: from each 


and every part of said judgment. 


DATED: New York, New York 


May 1, 1975 
Yours, etc. 


KATZ, SHANDELL, KATZ, ERASMOUS 
and MARIE M. LAMBERT 
Attorneys for Plaintiff s 
Office & P.O. Address 
135 William Street 
New York, N. Y. 10038 
By: s/Herbert W. Katz 
A Member of the Firm 


MORRIS, DUFFY, IVONE & JENSEN, ESQS. 
Attorneys for Defendants, Shayne & Auto Pak 
233 Broadway 

New York, New York 10007 


J. ROBERT MORRIS, ESQ. 

Attorney for Defendant, Gulf & Western Systems 
111 Fulton Street 

New York, New York 10038 


BENJAMIN E. GELERMAN, ESQ. 
Attorney for Third-Party Defendant 
Southbridge Towers, Inc. 

345 Adam Street 

New York City, New York 


McLAUGHLIN & LAWLER, ESQS. 
Attorneys for Third-Party Defendant 
Universal Thermal Industries, Inc. 
80 John Street 

New York, New York 


WYNNE, SPARACIO, CAPRIANO & TRENTALANGE, ESQS. 
Attorneys for Third-Party Defendant 

Chutes Associates Corp. 

99 John Street 

New York, New York 10038 


NICHOLAS D'ONOFRIO, ESQ. 

Attorney for Third-Party Defendant 
Charter Compacting Corp. 

123 William Street 

New York, New York 
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JUDGMENT APPEALED “ROM. 


UNITED STATES DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


-—-—=-= = = = 


HAROLD R. TYLER, JR.: 


The issues in the above entitled action having duly 
come on for trial before Honorable Harold R. Tyler, Jr., 
United States District Court Judge, and a jury, held at 
the Courthouse, Foley Square, City and State of New York, 
upon the 3rd, 4th, 5th, 6th, 10th, and llth days of Feb- 
ruary, 1975, and all parties having appeared by counsel, 
and the claim of plaintiff MODESTA MERCED having been 
abandoned during trial, and the third-~1rty complaint 
having been discontinued as against CHUTES ASSOCIATES 
CORP., without interest, cost or disbursements, and the 
third-party complaint against UNIVERSAL THERMAL INDUST- 
RIES INC. and CHARTER COMPACTING CORP. having been dis- 
missed during trial, and the plaintiffs' complaint 
against AUTO PAK DIVISION of FLINCHBOUGH PRODUCTS, Divi- 
sion of GULF and WESTERN SYSTEMS CO., having been dis- 
missed during trial, and the issue of liability only 


having been tried, and the jury having been given the 
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JUDGMENT APPEALED FROM 


issue of liability as between the plaintiff FELIX MERCED 
and defendant AUTO PAK COMPANY, INC. only, and the part- 
ies having stipulated to reserve for the court as to the 
issue of liability as between the third-party plaintiff 
AUTO PAK COMPANY, INC. and the third-party defendant 
SOUTHBRIDGE TOWER INC., and the jury having rendered a 
verdict in favor of the plaintiff FELIX MERCED against 
the defendant AUTO PAK COMPANY, INC., and the court hav- 
ing ruled, as between the third-party plaintiff AUTO PAK 
COMPANY, INC. and the third-party defendant SOUTHBRIDGE 


TOWERS, INC. that SOUTHBRIDGE TOWERS INC. was liable for 


contribution of 40 percent of any damages assessed against 


AUTO PAK COMPANY, INC. in favor of the plaintiff, and 
the defendant AUTO PAK COMPANY INC. having moved to dis- 
miss the plaintiffs' complaint and having moved for a 
judgment notwithstanding the verdict, and after due 
deliberation and pursuant to the Memorandum Decision 
filed March 25, 1975, the court having granted the motion 
for judyment notwithstanding the verdict and dismissing 
the plaintiff complaint, and, further, the plaintiffs’ 
complaint having been dismissed, the third-party claim 
over by the defendant and third-party plaintiff AUTO 

PAK COMPANY INC. as against the third-party defendant 


SOUTHBRIDGE TOWERS, INC. is necessarily dismissed, 
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Now, on motion of MORRIS, DUFFY, IVONE & JENSEN, of 
233 Broadway, New York, New York, attorneys for the de- 
fendant and third-party plaintiff AUTO PAK COMPANY INC., 
it is 

ADJUDGED, ORDERED AND DECREED, that the defendant 
and third-party plaintiff AUTO PAK COMPANY INC. of Bladens- 
burg, Maryland, have judgment notwithstanding the verdict 
in its favor against the plaintiff FELIX MERCED of 55 
Rutgers Street, New York, New York, dismissing the com- 
plaint, with costs to be taxed, and it is further, 

ADJUDGED, ORDERED AND DECREED, that the third-party 
defendant SOUTHBRIDGE TOWERS, INC., 50 Gold Street, New 
York, New York, have judgment in its favor dismissing 
the third-party complaint as against the defendant and 
third-party plaintiff AUTO COMPANY INC. 


DATED: New York, New York 
April 14, 1975 


s/RAYMOND F. BURGHARDT 
Clerk 


lla 


DECISION BY TYLER, J. 


UNITED STATED DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


TYLER, D.J.: 


The motion of defendant Auto Pak Company, Inc. for 
judgment n.o.v., pursuant to Rule 50, F.R. Civ. P., is 
granted for reaso: . to be discussed hereinafter. 

The issues of breach of implied warranty and negli- 
gence in this case were tried to a jury in a six day 
trial in February, 1975. By agreement, only the issues 
of liability were put to the jury in the first instance. 
The instructions of the court put the case to the jury 
on two theories, negligence and breach of implied warr- 
anty, basically in accordance with the New York Pattern 


Jury Instructions. The court also askei the jury to 


answer special questions in addition tc returning a 


general verdict on liability. The ten specia! questions 
comported with the jury's general verdict in favor of 
the plaintiff. Moreover, with comparative specificity, 
the jury in its answers to the special questions refused 
to find contributory negligence on the part of plaintiff 


and indicated the bases on which they found manufacturers 
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DECISION BY TYLER, J. 


liability on the part of Auto Pak. The plaintiff, a 
porter at Sout'J»:iace Towers, a modern apartment complex 
in Manhattan, lost his hand when he inserted the arm and 
the upper part of his body into a garbage compactor man- 
ufactured by Auto Pak and known by the trade name and 
model, "Gobbler 16". 

After the jury returned its veraict, the court made 
final rulings dismissing other named defendants from the 
case, either on the basis of a ere or because there was 
no proof indicating that any of the other defendants had 
any involvement or liability.? By agreement, the remain- 
ing parties in the third-party action, Auto Pak and South- 
bridge Towers, Inc., the owner of the apartment complex, 
a,reed .o try the third-party claim issues to the court. 
Thereafter, the court ruled that, under the New York 
"contribution theory", see Dole v. Dow Chemical Company, 
30 N. Y. 2d 143, 331 N. Y. S. 2a 382 (1972), Southbridge 
Towers was liable for contribution of 40% of any damacc.s 
assessed against Auto Pak in favor of the plaintiff. In 
the meantime, again by agreement, the jury had been ex- 


cused with the intention of trying out the issues of 


l At trial, the claim of plaintiff Modesta Merced, wife of injured 
plaintiff, was abandoned. 
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DECISION BY TYLER, J. 


damages later, if need be, before a separate jury. Fin- 
ally, the court indicated that it would take briefs on 
the motions of defendant Auto Pak to dismiss and for 
judgment n.o.v. 

In full recognition that a jury verdict should not 
be lightly disturbed, my review of the record and the 
briefs indicates that, in light of applicable New York 
law, the verdict was against the weight of the evidence 
and did not support the finding by a reasonable fact 
finder of manufacturer's liability on the part of Auto 
Pak. Ccnsequently, the court grants the motion of Auto 
Pak, which is therefore entitled to a judgment dismiss- 
ing the complaint. From this, it follows that the third- 
party complaint against Southbridge Towers must also fall. 

The reasons for this conclusion can he summarized as 
follows: 

1. Analysis of the plaintiff's testimony alone sug- 
gests, at the very least, that he, as a reasonably erorr- 
ienced porter at the apartment complex, was well awit 
of the dangers of putting any portion of his body through 
the door into the compacting chamber. The compactor ram 
was openly and obviously a potentially extremely dangerc 's 
piece of machinery. Moreover, “ven though it was difficult 


to be sure of what plaintiff meant yy some of his testimony, 
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DECISION BY TYLER, J. 


he admitted that, previous to this accident, he was aware 


that bottles and other objects coming down the garbage 
chute could and did bounce off the deflection plate. Also, 
plaintiff was well aware of the practice of using stout 
Sticks to break blockages in the chamber of the Gobbler 
ram. Therefore, it seems beyond serious dispute not only 
that plaintiff was guilty of negligence or carelessness 

on his part but, perhaps more importantly, that he was 

not one for whom the dangers of usage amounted to a latent 
or cancealed defect. 

2. It is still the law of New York that a manufact- 
urer, such as Auto Pak, owes to remote users, such as 
Plaintiff, a duty merely to make a device, such as the 
Gobbler, “free from latent defects and concealed dangers." 
Compo v. Secofteld, 301 N. Y. 468 at 471 (1950). In my 
view, no reasonable fact finder could conclude that the 
occurrence of garbage blockages was a latent or concealed 
danger or risk to a person's physical integrity. 

3. It is true that at trial plaintiff's expert 
endeavored to make much of the fact that no printed not- 
ices appeared on the machine to warn of the danger of 
putting one's hands or limbs inside the door without 
the power cut off. Certainly, at least as far as Merced 


is concerned, such a notice would have been a superfluity. 


15a 


DECISION BY TYLER, J. 


4. In regard to plaintiff's claim of breach of 
warranty, I conclude that there was no satisfactory 
evidence to support the jury's negative answer to the 
special question: "When Auto Pak put the machine in 
question on the market, was it defective and unfit for 
use for its ordinary purpose?" Ever if the fact that 
garbage blockages occurred were to be considered a 
latent design defect, the injury sustained here could 
not be considered proximately caused by that defect. 

Put differently, the established fact that block- 
ages of garbage occasionally occurred does not indicate 
that the machine itself was defective. It is unquestion- 
able in retrospect that the machine could have been Ge- 
signed with more safety features and in such a way that 
"bridging" of the garbage did not occur in the chute; 
but, under New York law, the manufacturer was under no 
legal duty to design the compactor to incorporate such 
safety and efficiency features. See Campo v. Scofield, 
supra, at 473-75; Bolm v. Triumph Corp., 33 N. Y. 2d 
151, 156-59 (1973). 

Accordingly, the motion to grant judgment n.o.v. 
to Auto Pak is granted. It follows from this conclusion 
that the third-party claim over and the court's decision 
thereon must fall. Settle order and judgment accordingly. 
DATED: March 31, 1975 


H.R... TYLER, IR: 
Bis, cilie: dhe Cae 
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COURT'S EXHIBIT 1--BREACH OF IMPLIED WARRANTY THEORY. 


1. On July 13, 1972, did plaintiff operate the 
machine in an unreasonable or unsafe manner? 


No. 
(Yes or No) 


2. If your answer to "1" is "yes", did such operation 


on plaintiff's part proximately cause his accident? 


(Yes or No) 
3. When Auto Pak put the machine in question on the 
market, was it defective and unfit to be used for its 
intended purpose? 


Yes. 
(Yes or No) 


4. If your answer to "3" is "yes", describe briefly 
in what respect you so find. 

Please see attached sheet to Negligence Theory and 
furthermore, the machine shoula have been provided with 
additional safeguards such as an interlock on the Hopper 
door. 

5. If your answer to "3" is "yes", did such con- 


dition proximately cause plaintiff's accident? 


Yes. 


(Yes or No) 
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COURT'S EXHIBIT 1 
NEGLIGENCE THEORY. 


1. Was plaintiff negligent on July 13, 1972 in 
the operation of the machine? 


No. 
(Yes or No) 


2. If your answer to "1" is "yes", did such negli- 


gence proximately cause plaintiff's injury? 


(Yes or No) 
3. Was the Gobbler #16 machine in Building No 7 
negligently designed or manufactured? 


Yes. 


(Yes or No) 

4. If your answer to "3" is "yes", describe briefly 
the negligent manufacture and/or design which you deter- 
mine. 

A mechanical device to avoid "bridging" was not 
incorporated in the design; therefore, machine could not 
function as "automatic" but required frequent manual 
assistance. Also, no protection was afforded from objects 
ricocheting from deflection plate when hopper door was 
open. 

5. If your answer to "3" is "yes", did such negli- 
gence proximately cause plaintiff's accident? 


4 


les. 


(Yes or No) 
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COMPLAINT. 


UNITED STATES DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


FELIX MERCED and MODESTA MERCED, 
Plaintiffe, 
agatnst 
AUTO PAK COMPANY, INC., S & @ LIQUIDATING CORP., AUTO 
PAK, DIVISION OF FLINCHSOUGH PRODUCTS, DIVISION 


OF GULF & WESTERN SYSTEMS CO., ALBERT SHAYNE and 
ARTHUR CONTENT, 


Defendants. 


3 Civ. 1621 


Plaintiffs, complaining of the defendants, by KATZ, 
SHANDELL, KATZ & ERASMOUS, ESQS., their attorneys, re- 
spectfully allege as follows: 

AS AND FOR A FIRST CLAIM FOR RELIEF FOR PERSONAL INJURIES 
SUSTAINED BY FELIX MERCED, PLAINTIFF, DUE TO THE 
NEGLIGENCE OF DEFENDANTS: 

1. Plaintiffs are citizens of New York State. 

2. Defendants are foreign corporations, having 
their principal places of business outside the State of 
New York, or are citizens of a state other than New York. 

3. The matter in controversy exceeds the sum of 


TEN THOUSAND ($10,000.00) DOLLARS, exclusive of interest 


and costs. 
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4. Prior to July 13, 1972 defendants designed, 
repaired, manufactured, assembled, distributed, sold and 
installed a certain Auto Pak Gobbler refuse compactor 
(hereinafter designated as "Compactor"). 

5. Prior to July 12, 1972, said Compactor was pur- 
chased from defendants by or on behalf of Southbridge 
Towers, the employer of plaintiff, FELIX MERCED, for 
the purpose of compacting refuse in a residential build- 
ing. 

6. That on or about the 13th day of July, 1972 and 
while said plaintiff was engaged in the course of his 
employment in the operation of the aforesaid Compactor, 
located in Wing 7 of Southbridge Towers at 90 Beekman 
Street, New York, New York, he was severly injured by 
said Compactor. 

7. As a result thereof, plaintiff, FELIX MERCED, 
sustained serious and permanent injuries to his arm 
and various other parts of his body; suffered and con- 
tinues to suffer great pain of body and mind; was and 
will be compelled to expend large sums of money for 
hospital and medical care; and was and has been per- 
menently prevented from properly attending to his usual 
occupation activities and duties and has suffered great 


monetary loss thereby. 
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8. The foregoing occurrence, injuries and damage 
were caused solely by reason of the negligence of the 
defendants and/or their predecessors in interest in the 
design, manufacture, construction, assembly, repair, 
servicing and installation of such contractor and by 
reason of their failure to properly inspect or test the 
same Compactor before selling the same to plaintiff, 
FELIX MERCED's employer and in being otherwise negligent 
and careless in the premises. 

9. The for iny occurrence, injuries and damage 
and the injuries resulting therefrom were caused through 
no fault, carelessness or negligence on the part of plain- 
tiff. 

10. That as a result of the foregoing, plaintiff 
has been damaged in the sum of TWO MILLION ($2,000,000.00) 
DOLLARS. 

AS AND FOR A SECOND CLAIM FOR RELIEF OF PERSONAL INJURIES 
SUSTAINED BY PLAINTIFF FELIX MERCED DUE TO BREACH OF 
IMPLIED WARRANTY BY DEFENDANTS. 

11. Plaintiff, FELIX MERCED, repeats and realleges 
each and every allegation contained in the paragraphs of 
this complaint designated "1" through "6", inclusive, 
with the same force and effect as though the same were 


here now fully set forth at length. 
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12. That at the time of the manufacture, sale and 
installation of the aforesaid refuse Compactor by said 
defendants, defendants had full knowledge that the said 
Compactor would be used for the purposes for which it 
was intended and said defendants, their predecessors 
and interest, their agents, servants or employees, 
represented and warranted to plaintiff's employer, and 
te any other potential, ultimate user of said Compactor, 
that said Compactor was safe, suitable and fit for all 
purpeses intented for the same; and that said Compactor 
was in a good, safe, fit and merchantable condition. 

13. Plaintiff and his employer relied upon the 
knowledge judgment and skill of the defendants and/or 
their predecessors in interest in the manufacture, design, 
consturction, assembly and installation of said Compactor 
and the selection and use of strong suitable, adequate, 
safe and proper material and mechanism. 

14. Plaintiff and his employer relied upon the 
representations, knowledge, judgment and skili of the 
defendants in the installation, inspection and testing 
of said Compactor. 

15. Contrary to representations and warranties 
of defendants and their predecessors, said refuse Com- 
pactor had not been adequately tested and was not free 
from dangerous and latent defects in the design, manu- 
facture, construction, assembly and installation and 


repair thereof. 
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16. Defendants and/or their predecessors violated 
and breached said warranties and said Compactor was not 
of good quality, was not free from defects, was not fit 
or merchantable, was not fit or suitable for all purposes 
intended, and was not designed, assembled, in a good, safe 
and proper manner and was not manufactured, assembled, 
installed or repaired in a good, safe and fit manner or 
with good, safe, fit or merchantable components. 

17. The fact that said Compactor was not merchant- 
able, unfit for the purposes intended and had latent 
defects therein could not be discovered by plaintiff, 
FELIX MERCED. 

18. As a result of the defendants' breach of their 
implied warranties, while plaintiff, FELIX MERCED, was 
operating said Compactor, plaintiff was caused to be 
severely, thoroughly and permanently injured; suffered 
and continues to suffer great bodily harm and mental 
anguish; has been prevented from returning to his usual 
vocation for a long period of time and will in the future 
be incapacitated from properly attending to his occup- 
ation and normal acitvities; was and will be compelled 
to spend large sums of money for medical aid and attention 
and has suffered great monetary loss thereby. 

19. As a result of the foregoing, plaintiff has been 


damaged in the sum of TWO MILLION ($2,000,000.00) DOLLARS. 
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AS AND FOR A THIRD CAUSE OF ACTION FOR RELIEF OF PERSONAL 

INJURIES SUSTAINED BY PLAINTIFF, FELIX MERCED, BASED 

UPON THE STRICT LIABILITY OF DEFENDANTS: 

20. Plaintiff, FELIX MERCED, repeats - d realleges 
each and every allegation contained in the paragraphs of 
this complaint designated "1" through "6", inclusive, and 
"12" through "17", inclusive, with the same force and 
effect as though the same were here now fully set forth 
at leng’:h. 

21. In connection with the manufacturer, design, 
assembly distribution ani sale of the Compactor, “e- 
fendants are strictly liable for injuries and damages 
that resulted to a user thereof. 

22. As a result of the foregoing, plainti.i., FELIX 
MERCED, suffered serious and permanent injuries to his 
body; suffered great pain of body and mind; was compelled 
to expend large sums of money for hospital and medical 
care; and was and has been permanently prevented from 
properly attending to his usual occupation, activities 
and duties. 

23. By reason of the foregoing, plaintiff has been 


damaged in the sum of TWO MILLION ($2,000,000.00) DOLLARS. 
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AS AND FOR A FOURTH CLAIM FOR RELIEF ON BEHALF OF PLAIN- 
TIFF, FELIX MERCED, FOR BREACH OF EXPRESS WARRANTY: 

24. Plaintiff, FELIX MERCED, repeats and realleges 
each and every allegation set forth in the paragraphs of 
this complaint designated "1" through "6", inclusive, 
with the same force and effect us though the same were 
here now fully set forth at -ength. 

25. When plaintiff's employer purchased the said 
Compactor nerein, defendants and/or their predecessors 
did warrant to said employer that the Compactor was 
designed, manufactured, constructed, assembled, installed, 
tested and inspected in a proper, suitable, adequate and 
safe manner, and would ramain so for several years; and 
further warranted that the s .1a compactor was safe and 
fit for the use and purposes for which it was made, and 
that it would hold up under normal use without break- 
ing, and that the same had been equipped with safety 
devices which would protect employees of said employer, 
which would include the plaintiff, and that the same 
was free from defects. 

26. Plaintiff's employer accepted and purchased 
said Compactor in reliance on defendants' representations 
and express warranties and the plaintiff used the Com- 
pactor in reliance upon the promises and warranties made 


by the defendants and/or their predecessors herein. 
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27. Plaintiff, when using said Compactor, relied 
upon the express warranty and had no knowledge of any 
latent defects, inadequacy or deficiency in the design, 
manufacture, processing, assembly, installation, and 
repair of said Compactor. 

28. Contrary to said representations and express 
warranties of defendants, hereinabove alleged, said 
Compactor was defective in its design, construction, 
manufacture, assembly and installation; was unfit for 
the purpose for which it was intended; lacked adequate 
or proper safety equipment; was not manufactured with 
good, safe, fit and merchantable components; and did 
not function properly or safely while plaintiff was 
lawfully operating same. 

29. As a result of defendants’ breach of warranty, 
plaintiff, FELIX MERCED, sustained serious and perman- 
ent injuries, suffered and * ntinues to suffer great 
bodily harm and anguish; has been prevented from attend- 
ing to his usual vocation for a long period of time and 
will in the future be incapacitated from properly attend- 
ing to his occupation and norral activities; was and 
will be compelled to spend large sums of money for med- 
ical aid and attention and has suffered great monetary 


loss thereby. 
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30. As a result of the foregoing, plaintiff has 
been damaged in the sum of TWO MILLION ($2,000,000.00) 
DOLLARS. 

AS AND FOR A FIFTH CAUSE OF ACTION FOR RELIEF ON BEHALF 

OF PLAINTIFF, MODESTA MERCE™, FOR DAMAGES FOR LOSS 

OF SERVICES, CONSORTIUM, COMPANIONSH’? AND SUPPORT 

OF PLAINTIFF, FELIX MERCED, DUE TO 7:3 TORTIOUS 

CONDUCT OF DEFENDANTS. 

31. Plaintiff MODESTA MERCED, repeats and realleges 
each and every allegation set forth in the paragraphs of 
this complaint designated “l1" through "6", inclusive, with 
the same force and effect as though the same were here now 
fully set forth at length. 

32. At all times herein mentioned plaintiffs herein 
were and still are husband and wife residing together 

33. By reason of the foregoing, plaintiff, MODESTA 
MERCED, has been deprived of the services, consortium, 
society, companionship and support of her husband, plain- 
tiff, FELIX MERCED, and his ability to render such ser- 
vices to this plaintiff has been permanently impaired. 

34. By reason of the foregoing, plaintiff, MODESTA 
MERCED, has been damaged in the sum of THREE HUNDR’® AND 
FIFTY THOUSAND ($350,000.00) DOLLARS. 

WHEREFORE, plaintiffs demand judgment against the 


defendants as follows: On the first claim for relief 


on behalf of plaintiff, FELIX MERCED, the sum of 
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TWO MILLION ($2,000,000.00) DOLLARS; on the second claim 
for relief on behalf of plaintiff, FELIX MERCED, the sum 
of TWO MILLION ($2,000,000.00) DOLLARS; and on the third 
claim for relief on behalf of plaintiff, FELIX MERCED, 
the sum of TWO MILLION ($2,000,000.06) DOLLARS; on the 
fourtn claim for relief on behalf of plaintiff, FELIX 
MERCED, the sum of TWO MILLION ($2,000,000.00) DOLLARS; 
and on the fifth claim for relief on behalf of plain- 
tiff, MODESTA MERCZD, the sum of THREE HUNDRED AND 
FIFTY THOUSAND ($350,000.00) DOLLARS; all together with 
the costs and disbursements of this action. 

KATZ, SHANDELL, KATZ & ERASMOUS 

Attorneys for Plaintiffs 

Office & P.O. Address 

135 William Street 

New York, New York 10038 

(212) 227-0001 


BY: sS/HERBERT W. KATZ 
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ANSWER OF DEFENDANTS ALBERT SHAYNE AND 
AUTO PAK COMPANY, INC. 


UNITED STATED DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


The defendants, ALBERT SHAYNE and AUTO PAK COMPANY, 


INC. by their attorneys, MORRIS, DUFFY, IVONE & JENSEN, 


upon information and belief, answer the plaintiffs' 


Complaint herein as follows: 


ANSWERING FIRST CAUSE OF ACTION: 


FIRST: Deny any knowledge or information thereof 
sufficient to form a belief as to the truth of the 
allegations contained in the paragraph or subdivision 
of the Complaint designated "1". 

SECOND: Deny the a)legations contained in the 
paragraph or subdivision of the Complaint designated 
"2" except admit ALBERT SHAYNE is a resident of the 
State of Maryland. 

THIRD: Deny the allegations contained in the 


paragraphs or subdivisions of the Complaint designated 
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AUTO PAK COMPANY, INC. 


ANSWERING SECOND CUASE OF ACTION: 


FOURTH: As to paragraph of the Complaint designated 
"11", answering defendants repeat and reallege each and 
every denial heretofore made with respect to paragraphs 


"1" through "10" inclusive of the entire first cause of 


action, with the same force and effect as if fully set 


forth herein. 
FIFTH: Deny the allegations contained in the 
paragraphs or subdivisions of the Complaint designated 
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ANSWERING THIRD CAUSE OF ACTION: 


SIXTH: As to paragraph of the Complaint designated 
"20", answering defendants repeat and reallege each and 
every denial heretofore made with respect to paragraphs 
"1" through "19" inclusive of the entire first and second 
causes of action, with the same force and effect as if 
fully set forth at length herein. 

SEVENTH: Deny the allegations contained in the 
paragraphs or subdivisions of the Compaiint designated 
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ANSWER OF DEFENDANTS ALBERT SHAYNE AND 
AUTO PAK COMPANY, INC. 


ANSWERING FOURTH CAUSE OF ACTION: 


EIGHTH: As to paragraph of the Compalint designated 
"24", answering defendants repeat and reallege each and 
every denial heretofore made with respect to paragraphs 
"1" through "23" inclusive of the entire first through 
third causes of action, with the same force and effect. 
as if fully set forth at length herein. 

NINTH: Deny the allegations contained in the para- 
graphs or subdivisions of the Complaint designated "25", 


"26"; er 76" > "26" and eS 0", 


ANSWERING FIFTH CAUSE OF ACTION: 


TENTH: As to paragraph of the complaint designated 
"31", answering defendants repeat and reallege each and 
every denial heretofore made with respect to paragraphs 
"1" through "30" inclusive of the entire first through 
fourth causes of action, with the same force and effect 
as if fully set forth at length herein. 

ELEVENTH: Denies any knowledge or information 
thereof sufficient to form a belief as to the truth of 
the allegations contained in the paragraph or sub- 


division of the Complaint designated "32". 
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AUTO PAK COMPANY, INC. 

TWELFTH: Deny the allegations contained in the 
paragraphs or subdivisions of the Complaint designated 
"33" and "34". 

AS AND FOR A FIRST SEPARATE COMPLETE AND DISTINCT AFFIRM- 
ATIVE DEFENSE TO THE PLAINTIFFS' COMPLAINT, DEFEND- 
ANTS, ALBERT SHAYNE AND AUTO PAK COMPANY, NC. 
ALLEGE: 

THIRTEENTH: Any damages which may have been sus- 
tained by the plaintiffs were caused or contributed to 
by reason of the negligence of Felix Merced or Modesta 
Merced. 

AS AND FOR A SECOND DEPARATE COMPLETE AND DISTINCT AFFIRM- 
ATIVE DEFENSE TO THE PLAINTIFFS' COMPLAINT, DEFEND- 
ANTS ALBERT SHAYNE AND AUTO PAK COMPANY, NC. 
ALLEGE: 

FOURTEENTH: That the lawsuit was not commenced by 
the plaintiffs within the time prescribed by law, and 
plaintiff, therefore, are barred from recovery. 

AS AND FOR A THIRD SEPARATE COMPLETE AND DISTINCT AFFIRM- 
ATIVE DEFENSE TO THE PLAINTIFFS' COMPLAINT, DEFEND- 
ANTS ALBERT SHAYNE AND AUTO PAK COMPANY, NC. 
ALLEGE: 

FIFTEENTH: That the Court has no jurisdiction over 


the defendants herein. 
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AUTO PAK COMPANY, INC. 


WHEREFORE, defendants, ALBERT SHAYNE and AUTO PAK 
COMPANY, INC. demand judgment dismissing the pleintiffs' 
Complaint, together with the costs and disbursements of 


this action. 


s/JOHN E. MORRIS 
MORRIS, DUFFY, IVONE & JENSEN 
Attorneys for Defendants 
Albert Shayne & Auto Pak 
Company, Inc. 
233 Broadway 
New York, New York 10007 
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UNITED STATES DISTRICT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


The third-party plaintiffs by their attorneys, 
MORRIS, DUFFY, IVONE & JENSEN, complaining of the im- 
Pleaded third-party defendants, allege as follows, 


upon information and belief: 


FIRST: That some time prior to July 13, 1972, 


the third-party plaintiff, AUTO PAK COMPANY, INC., was 


engaged in the business of designing and selling mach- 


ines known as refuse compactors. 

SECOND: That the third-party plaintiff, ALBERT 
SHAYNE, was President of the aforesaid corporation. 

THIRD: That some time heretofore, the plain- 
tiff, FELIX MERCED, commenced an action in this Court 
against the aforesaid third-party plaintiffs. 

FOURTH: That annexed hereto and made a part hereof 
are copies of plaintiffs' summons and complaint and the 
answers of the defendants-third-party plaintiffs in this 
action to which third-party plaintiffs beg leave to refer 


as if fully set forth at length herein. 
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FIFTH: That on July 13, 1972, plaintiff, FELIX 
MERCED, was an employee of the third-party defendant, 
SOUTHBRIDGE TOWERS, INC., which was the owner of certain 
refuse compactors. 

SIXTH: That for some period of time, and prior to 
July 13, 1972, the third-party defendant, UNIVERSAL 
THERMAL INDUSTRIES, INC., was in the business of dis- 
tribut’og, selling, servicing andi installing refuse 
compactors. 

SEVENTH: That some time prior to July 13, 1972, 
said third-party defendant, UNIVERSAL THERMAL INDUSTRIES, 
INC., by its agents, servants and/or employees sold to 
third-party defendant, SOUTHBRIDGE TOWERS, INC., and 


installed and provided certain service in connection 


therewith, refuse compactors at premises known as 
SOUTHBRIDGE TOWERS, located in New York, N. Y. 

EIGHTH: That some time prior to July 13, 1972, 
the third-party defendant, CHUTES ASSOCIATES CORP., 
by its agents, servants and/or employees provided 
services and maintenance for the aforesaid refuse com- 
pactors located at the premises known as SOUTHBRIDGE 
TOWERS, New York, N. Y. 


NINTH: That some time prior to July 13, 1972, 


the third-party defendant, CHARTER COMPACTING CORP., 
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by its agents, servants and/or employees provided ser- 
vices and maintenance for the aforesaid refuse compact- 
ors located at the premises known as SOUTHBRIDGE TOWERS, 
New York, N. Y. 

TENTH: That the certain refuse compactor referred 
to in plaintiffs' complaint and which it is alleged was 
a cause of the injuries sustained by plaintiff, FELIX 
MERCED, was owned, operated, controlled, installed, 
serviced, managed and maintained by the third-party 
defendants, their agents, servants and/cr employees. 

ELEVENTH: That if the plaintiff, FELIX MERCED, 
sustained injuries and damages at the time and place set 
forth and in the manner alleged in his complaint, other 
than by his own carelessness, recklessness and negli- 
gence, then the same was caused solely by reason of 
the active and primary negligence and/or acts of omis- 
sion or commission of the third-party defendants, their 
agents, servants and/or employees, and if any verdict 
or judgment is recovered herein by the plaintiffs against 
the third-party plaintiffs the third-party plaintiffs 
will be damaged thereby and the third-party defendants 
will be responsible therefor. 

TWELFTH: That by reason of the foregoing, the third- 


party defendants are or will be liable to and bound to 
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indemnify the third-pa-ty plaintiffs in the event of a 
recovery herein by the plaintiffs against the third- 
party plaintiffs to the extent that the third-party 
defendants are fully or proportionately responsible 
and liable for the occurrence and consequences thereof 
as alleged by the plaintiffs herein. 

WHEREFORE, the third-party plaintiffs demand that 
the ultimate rights of the third-party plaintiffs and 
the impleaded third-party defendants in this action, 
as between themselves, be determined in this action, 
and that the third-party plaintiffs have judgment over 
and against the third-party defendants for the full 
or proportionately determined amount of any judgment 
or verdict which may be obtained by the plaintiffs 
against the third-party plaintiffs, together with the 
costs and disbursements of this action. 

MORRIS, DUFFY, IVONE & JENSEN 
Attorneys for Third-Party 
Plaintiffs 

Office & P.O. Address 

233 Broadway 


New York, N. Y. 10007 
(212) WO 2 5664 


BY: JOHN E. MORRIS 
Member of t>e firm 
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PARTY COMPLAINT, COUNTERCLAIM AND CROSS-CLAIM. 
UNITED STATES DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


Third-party defendant SOUTHBRIDGE TOWERS, INC., 
demands a trial by jury. 

The third-party deféndant, SOUTHBRIDGE TOWERS, ENC 5.5 
by its attorney, BENJAMIN E. GELEMAN, answering the 
third-party plaintiffs' complaint herein, upon infor- 


mation and be’-ef: 


FIRST: Denies any knowledge or information suf- 
ficient to form a belief as to each and every allegation 
contained in paragraphs marked "FIRST", "SECOND", "THIRD", 
"FOURTH", "SIXTH" and "EIGHTH" of the third-party plain- 
tiffs' complaint herein. 

SECOND: Denies each and avery allegation contained 
in paragraph marked "SEVENTH", "ELEVENTH" and "TWELFTH" of 
the third-party plaintiffs' complaint herein. 

THIRD: Denies eac’ end every allegation contained 
in paragraph marked "TENTH" of the third-party plaintiffs' 
complaint herein except admits third-party defendant 


SOUTHBRIDGE TOWERS, INC. owned compactors in its premises. 


38a 


ANSWER OF DEFENDANT SOUTHBRIDGE TOWERS, INC. TO THIRD- 
PARTY COMPLAINT, CC"INTERCLAIM AND CROSS-CLAIM 


AS AND FOR AN AFFIRMATIVE DEFENSE, MERELY FOR THE PURPOSE 

OF PLEADING AND WITHOUT ASSUMING THE BURDEN OF PROOF 

AT TE TRIAL, THE THIRD-PARTY DEFENDANT, SOUTHBRIDGE 

TOWERS, INC., ALLEGES: 

FOURTH: Whatever injuries and damages were sustained 
by plaintiffs as a result of the occurrence as alleged 1. 
the complaint herein were caused in whole or in part or 
were contributed to by reason of the negligence of the 
plaintiffs. 

AS AND FOR A COUNTERCLAIM AGAINST THE THIRD-PARTY PLAIN- 

TIFFS, AUTO PAK COMPANY, INC. AND ALBERT SHAYNE AND 

A CROSS-CLAIM AGAINST THE DEFENDANTS S & C LIQUID- 

ATING CORP., AUTO PAK DIVISION OF FLINCHBOUGH PRO- 

DUCTS, DIVISION OF GULF & WESTERN SYSTEMS CO. AND 

ARTHUR CONTENT, AND THIRD-PARTY DEFENDANTS, UNIVER- 

SAL THERMAL INDUSTRIES INC., CHUTES ASSOCIATES 

CORP. AND CHARTER COMPACTING CORP., THE THIRD- 

PARTY DEFENDANT, SOUTHBRIDGE TOWERS, INC., ALLEGES, 

UPON INFORMATION AND BELIEF: 

FIFTH: If it is found that the third-party defend- 
ant, SOUTHBRIDGE TOWERS, INC., is liable herein, then on 
the basis of apportionment of responsibility for the 
alleged occurrence, and thi d-party defendant, SOUTH- 
BRIDGE TOWERS, INC., is by reason of negligence entitled 
to indemnification from and judgment over against the 
aforementioned AUTO PAX COMPANY, INC., ALBERT SHAYNE, 

S & C LIQUIDATING CORP., AUTO PAK DIVISION OF FLINCH- 


BOUGH PRODUCTS, DIVISION OF GULF & WESTERN SYSTEMS CO., 
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PARTY COMPLAINT, COUNTERCLAIM AND CROSS-CLAIM 
ARTHUR CONTENT, UNIVERSAL THERMAL INDUSTRIES INC., CHUTES 
ASSOCIATES CORP. and CHARTER COMPACTING CORP., for all or 
part of any verdict or judgment that may be recovered 
against said third-party defendant, SOUTHBRI[GE TOWERS, 
INC. 
SIXTH: By reason of this action, the third-party 
defendant, SOUTHBRIDGE TOWERS, INC., has been and will 
be put to costs and expenses, including attorneys' fees. 
AS AND FOR A SECOND COUNTERCLAIM AGAINST THE THIRD-PARTY 
PLAINTIFFS, AUTO PAK COMPANY, INC. AND ALBERT SHAYNE, 
AND AS AND FOR A SECOND CROSS-CLAIM AGAINST DEFENDANT, 
AuTO PAK DIVISION OF FLINCHBOUGH PRODUCTS, DIVISION 
OF GULF & WESTERN SYSTEMS CO., THIRD-PARTY DEFENDANT, 
SOUTHBRIDGE TOWERS, INC., ALLEGES, UPON INFORMATION 
AND BELIEF: 
SEVENTH: If it is found that the third-party de- 
fendant, SOUTHBRIDGE TOWERS, INC., is liable herein, 
then on the basis of apportionment of responsibility 
for the alleged occurrence, said third-party defendant, 
SOUTHBRIDGE TOWERS, INC., is by reason of breach of 
warranties and strict liability in tort entitled to 
indemnification from and judgment over against the 
aforementioned AUTO PAK COMPANY, INC., ALBERT SHAYNE 
and AUTO PAk DIVISION OF FLINCHBOUGH PRODUCTS, DIVISION 
OF GULr & WESTERN SYSTEMS CO., for all or part of any 
verdict * Judgment that may be recovered against said 


third-party defendant, SOUTHBRIDGE TOWERS, INC. 
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PARTY COMPLAINT, COUNTERCLAIM AND CROSS-CLAIM 
EIGHIH: By reason of this action, the third-party 

defendant, SOUTHBRIDGE TOWERS, INC., has been and will 
be put to costs and expenses, including attorneys' fees. 
WHEREFORE, the third-party defendant, SOUTHBRIDGE 
TOWERS, INC., demands judgment dismissing the third-party 
complaint against it, together with the cost and dis- 
bursements of this action, and further demands that in 
the event said third-party defendant is found liable 
herein, then said third-party defendant on the basis of 
apportionment of responsibility, have judgment over 


against the third-party plaintiffs, AUTO PAK COMPANY, INC. 


and ALBERT SHAYNE, the defendants, S & C LIQUIDATING CORP., 


AUTO PAK DIVISION OF FLINCHBOUGH PRODUCTS, DIVISION OF 
GULF & WESTERN SYSTEMS CO. and ARTHUR CONTENT, and third- 
party defendants, UNIVERSAL THERMAL “NDUSTRIES INC., 
CHUTES ASSOCIATES CORP. and CHARTER COMPACTING CORP., for 
all or part of the verdict or judgment that may be re- 
covered against the third-party defendant, together with 
the costs and disbursements of this action: and for any 
expenses incurred by it in the defense thereof, including 
at:itorneys' fees. 

BENJAMIN E. GELERMAN 

Attorney for Third-Party 


Defendant 
Southbridge Towers, Inc. 


BY: LEO ROTHBARD 

345 Adams Street 
Brooklyn, New York 11201 
(212) 643-8043 
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THIRD-PARTY DEFENDANT, SOUTH” ~TDGE TOWERS, INC. 
UNITED STATES DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


The answering third-party plaintiffs, AUTO PAK 
COMPANY, INC. and ALBERT SHAYNE, by its attorneys, 
MORRIS, DUFFY, IVONE & JENSEN, upon information and be- 
lief, answer the counterclaim of co-defendant, SOUTH- 


BRIDGE TOWERS, INC., herein as follows: 
ANSWERING THE FIRST COUNTERCLAIM 


1. Deny the allegations contained in the paragraphs 
or subjivisions of the counterclaim designated "FIFTH" 


and "SIXTH". 
ANSWERING THE SECOND COUNTERCLAIM 


2. Deny the allegations contained in the paragraphs 
or subdivisions of the counterclaim designated "SEVENTH" 


and “EITHTH“. 
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THIRD-PARTY DEFENDANT, SOUTHBRIDGE TOWERS, INC. 


WHEREFORE, the answering third-party plaintiffs, 
named above, demand judgment dismissing the counterclaim 
of third-party defendant, named above, together with 


the costs and disbursements of this action. 
MORRIS, DUFFY, IVONE & JENSEN 


BY: s/JOHN E. MORRIS 
Member of the firm 
Attorneys for third- 
party plaintiffs 
Of‘ise & P. O. Address 
233 Broadway 
New York, New York 
10007 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FELIX MERCED and MODESTA MERCED, 
Plaintiffs, 
Vv. 
AUTO FAK COMPANY, INC., AUTO 
PAK DIVISION OF FLINCHBOUGH 
PRODUCTS, DIVISION OF GULF & WESTERN 
SYSTEMS CO., ALBERT SHAYNE 
Defendants, 
AUTO PAK COMPANY, INC., & ALBERT SHAYNE, 
Third-Party Plaintiffs, 
| se 
SOUTHBRIDGR TOWERS, INC., UNIVERSAI 
THERMAY, INDUSTRIES, I:C., CHUTES 


ASSOCTATERS CORP, and CHARTER COMPACTING 
CORP., 


Third-Party Defendants. 


BEFORE: Hon. Harold R. Tyler, Jr. P. i. 


Pebruary 3 


IO A, 


M4 


Vs: OE 
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APPEARANCES: 


RICHARD E,. SHANDELL, eet lels | 
Attorney for the Plaintiffs, | 


MICHAEL IVONE, ESO., 
Attorney for Defendant Auto Pak Company, Inc. 
and the Third-Party Plaintiff, | 


J. ROBERT MORRIS, ESQ. ’ | 
BY: JAMES KOHLER, ESOQ., 
Attorney for Defendant Auto Pak, 
| Division of Flinchhough, etc. 
9 | Of Counsel. 


ALLEN ll. ISAAC, ESO., 
Attorney for Third-Party Defendant 
Southbridge Towers, Inc. 


WILLIAM REGAN, ESO,, 
Attorney for Third-Party Nefendant 
3 || Universal Therma] 


SAUT, WILENSKY, ESQ., 

Attorney for Third-Party Defendant 
i | Charter Compacting. 

oO 


4 
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(Jury was duly empaneledand sworn.) 
(All counsel opened to the jury.) 

HARRY NELSON, called as a wityess on behalf 


of the Plaintiff, after heing duly sworn, testified 
as follows: 

DIRECT FE XAMINATION 

BY MR. SHANDELL: 


@) Mr. Nelson, are you associated with Southbridge 


Toweis, Inc.? 


A Yes, I am. 

19) And in what capacity, sir? 

A I am the general manaqer. 

Q And as general manager of Southbridge Towers, Inc. 


what are vour duties? 

A I am in charge of all public relations, in charge 
of all staff, maintaining their work schedules, collection 
of rent. 

a) Mr. Nelson, how lonq have you been working as 
general manager at Southhridqe Towers? 

A Coing on five years. 

19) Were you the general manacer at Southbridge Towers 
when certain compactors were nurchis7d? 


A Yes I was. 
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From whom were they purchased? 


Auto Pak. 


And that would he Auto Pak Company, Incorporated 


from Bladensburg, Maryland? 


A 


TI know Auto Pak. They were purchased by Tishman 


Construction. 


0 


Did there come a time when they were installed at 


Southhridge Towers? 


A 


Q 


A 


18) 


A 


Q 


Yes. 

By whom? 

You would have to refresh my memory, 
Would that be Universal Thermal? 
Yes, that's correct. 


Now, in connection with the purchase and installa- 


tion of these comnactors, sir, did you-at Southbridge Towers 


ever qet any written set of instructions on how to run them? 


A 


a) 


A 


Personally, myself? 
You were the general manager, sir, weren't you? 


Yes. But T don't handle everything at Southbridae. 


I wonld have to sav no, I never received it, 


a) 


Do you know of anv written set of instructions as 


to how to onerate this machine that came either from Auto Pak 


or Universal Thermal? 


A 


No, I don't. 
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9 Did anybody at Auto Pak ever give you any oral 


instructions as to how to operate this machine? 


A From Auto Pak. 

Q Auto Pak. | 

A No. | 
| 

Q Did anybody at Universal Thermal ever give you -- 


Universal Thermal ever give you anv Oral instructions as to 


how to operate this machine? 


A Yes, thev did. 

@) Who was it? Who at Universal? 

A I do not know his name. 

Q When was that? | 

A I would have to say our first hui'tding onened in | 
November of '70. I would have to say just before the | 
buildings opened ih November of 1970. 

@) Was this some conversaticnvou had with this ee 
man? 

i A No, it was with my supers on the job. 

Q Were you present? | 

A No, I wasn't. , 

@) So you have no personal Lnowledqe of any instructior 


that came from Universal Thermal abont how this machine should’! 
be run; is that what you are savine? 


A No, I'm not. T'm saying that my men, who would be 
‘ é 


2 


_~ 
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on the premises who would have to instruct their men on the 


operation, did get inetructions from Thermal. I, myself, 
had many other duties. T did not have instruction myself. 

0 Who was it that decided that this machine would 
be run from 8 in the morning, for a period in the morninze, 
then in the early afternoon and then for a period in the 
evening; who decided that? 

A This would be done bv the superintendent, Mr. 
Herman. 

THE COURT: Mr. whom? 


THE WITNESS: Mr. Herman. 


Q Did Mr. Herman ever discuss with you the manpower 


requirements for operating these compactors? 


A Yes. 

Q And what did he say to you and what did you say to 
him? 

A Well, are you talking now about the hours that: thess: 


machines would run? 


18) Yes. 


A Well, we felt in the low buildings -- we have 


two sets of buildings. We have low bnildings, we have high 


rise. We felt that due to their heing only 59 families in 


the low building it wouldn't require a full 8-hour operation. 


In thehigh rise, where we had 352 tenants, roughly 
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a thousand people in the building, we felt it would have to 
be a continuous operation. 
Q By continuous, what do vou mean? 
A 24 hours a day. 
9) In other words, in the hiqh rise buildings you 


| would have a porter t. ere two o'clock in the morning working 


this machine? 
| A At that time? 
QO Yes. 
Are you talking now or then? 
Then? 


We always and still have a norter on duty at right. 


With the machine turned on? 


Yes. 


In the smaller buildings you turned the machine 


A No, we didn't turn the machine Off. At that time 


we didn't have a fyll occupancy in that huilding. 


9) Mr. Nelson, was it your practice back in 1972 
to turn this machine off after a coupnle of hours in the 
morning, after a couple of hours in the afternoon, after a 


| couple of hours in the evening? 
i| 


MR. Are we talking ahout the low rise or 


i 
the high rise as well? 
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| 
2 
THE COURT: I wouldn't know. | 
3 | 
MR. IVONE: I ar voicing an objection. 
4 ' 
THE COURT: Perhans you could clarify that, Mr. 
| 
Shandell. 
8 | | 
Q What is building number 7? 
A Low rise. 
8 | 
! (@) Tn buildings like that was it your practice in 
y 
1972 to shut this machine off after a couple of hours in the 
10 : 
morning, after a couple cf hours in theafternoon, after a 
1] | 
| couple of hours in the evening? | 
12 | | 
H A I don't think so, no. T don't recollect fully but 
13 || | 
| I don't think that was our operation, no. | 
14 | 
i! fa) Your operation was to run it 24 hours a day? 
: 
15 || 
A Well, it was an automatic machine, so we would 
} 
run it, yes. 
17 
0 And what you understood was that this machine was 
2 18 | : | 
|| automatic and this could run 24 hours a day; is that right? 
19 | | 
i A Right, correct. | 
2 | 
| (9) In the low rise huilding did vou have a porter on ? 
21 | 
' duty after 11:39 at night? 
A No, no, we did not. 
3 | 
9 I see. £§- that i -he machine ran during the night} 
2 || 
|) it would run automatically without a porter there; is that 
25 || 
| 
| 


| 
| 
| 
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A 


for that one building. They would cover all nine buildings. 


I am saying we had porters on duty, not strictly 


MR. SHANDELL: I move to strike, 
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But they would cet into building 7 to check it. | 


MR. SHANDELL: Move to strike the answer as not | 


responsive, your Honor. 


Q 


| 
| 
THE COURT: <Z will let it stand. | 
| 


Now, Mr. 


7 the machine would 


is that right? 


A 


Tt would 


had to run 24 hours 


0 


Recause 


the electric eye ? 


a porter 


A 


oO 


Well, 


regard to the extent to which this machine could work without 


Neison, in any event in 1972, in building 
customarily run 24 hours a day automatical) . 
be on 24 hours a day. It doesn't mean it | 


a day. 


| 
| 
it would turn it itself on and off chen 


A Exactly, yes. | 
Q Was that your understanding of how this machine | 

was supnosed to saaielaae | 
A Yes. 
@) And did you have a discussion with anybody with 


attendance? 


No. 


weren't you concerned 


, Mr. Nelson, about the | 


manpower requirements for this machine, if any? 


I} 
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Mr. Shandell, when you got 17 units and you have 


capable men below you, that was really their responsibility. 


@) 


So you never concerned vourself with whether or not 


a porter had to be on duty whenever the machine was running; 


is that what you are saying? 


A 


¢) 


No, I am not saving that. 


Did you concern yourself with the question of 


whether a porter had to be on duty whenever the mactine was 


running? 
A 
Q 
A 
2) 
A 


Q 


Yer. 

And did you discuss that with anyhody? 
Mr. Herman. 

With anybody else? 

No. 


What did you say to Mr. Herman and what did he say 


to you ahout that subject? 


A 


I would say when we distributed the manpower at: 


Southbridge Towers.we had figured out just how many hours it 


| wou'd take a porter to clean the buildings, take care of that 


| 


compactor, 


the chute rooms on each floor, and I think that 


was in a general discussion I had with Mr. Herman. 


9 


By the way, how .any porters would work in those 


days in building 7, the 8 to 5 shift? 


A 


One porter. 


| 
| 
| 
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Q Would he have other duties other than the compactor} 
A Sure. 

Q What would he have to do other than work the | 
compactor? | 
{) A Maintaining the floors, maintaining compactor | 
chutes on each floor, clean lobbies, clean the laundry rooms, | 


and cleaning the basement. Excuse me, not solely on a one day 


| | 

basis. | 

Q Could he do this work while thecompactor was 

running? | | 

| A Yes, he could. | j 
} @) Vas he instructed to leave the compactor on and qo | 

| about his work? ” 
} 

| A Yes, he was. 

| 0 By whom? | 

| ; 

A By Mr. Herman and at that time an assistant super, . 


Mr, Rivera. 
2) And he was instructed then that he could go about 
whatever cleaning work he had on that particular day and the | 
compactor would work its way automatical Iw; is that right? 
A That's right. : 
QO That was your understanding of how it was supposed 
to work; is that right? 


A Yes. 
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@) I show you a picture, Mr. Nelson, and ask you whet 
it is a fair and accurate representation of the compactor 
located in unit number 7? 

MR. SHANDELL: May I have this marked for iden- 
tification, pleas:. 
(Plaintiff's Exhibit 1 is marked for identifica- 
tion.) 

Q I show you Plaintiff's Exhibit 1 marked for iden- 
tification, Mr. Nelson, and ask you whether it is a fair and 
accurate (cadet kee of che comnactor in unit number 7? 

MR. =HANDELL: May I approach the witness, your 
conor? 

THE COURT: Please hand it to him. He can only 
look at it if you hand it to him. 

A I would say yes. 

MR. SHANDELL: * offer it in evidence,if your 
Honor please. 

THE COURT: Is there any objection, gentlemen? 

\Pause.) 

MR. IVONE: No objection. 

MR. KOHLER: No objection. 

MR. ISAAC: No objection, your Honor. 


MR. REGAN: No ohjectior. 


MR. WILENSKY: No objection. 


ee Fn, 


XXX 


4 


R 
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(Plaintiff's Exhibit 1 is received in evidence.) | 
MR. SHANDELL: May the jury see the exhibit, your | 
Honor? | 
THE COURT: Surely. | 
JUROR NUMBER 2: We are curious ahout the placement 
of the off and on switch. Can somehody explain that? 
THE COURT: In due time that will he developed. 
MR. SHANDELL: Only one thing at a time. 
JUROR NUMBER 2: Sorry. 
BY MR. SHANDELL: 

Q Now, in connection with the purchase and installa- 
tion of these machines, Mr. Nelson, were you furnished by | 
either Auto Pak or Universal Thermal with a stick to operate 
these machines? | 

MR. REGAN: I have to object to that, if the | 
Court pleases, this "either/or," | 
THE COURT: Well, I think "either/or" is unnecessary| 
from the questioner’s point of view. | 
Just simnlify it, Mr. Shandell. | 

o Did Auto Pak ever furnish you with a stick for the | 

operation of this machine? 


A No. 


9) Did Universal Thermal ever furnish you with a 


stick for the oneration of this machine? 


| porters who were operating these machines sticks? 
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A I would not know. I don't know. | 
9 Did you ever see the plans and specifications of | 


this machine? | 


A Yes, I have. | 
QO Did it ever include a stick? 
A No. H 
Q Did you folks at Southbridge Towers issue to the | 


A Yes, we di... H 


MR. SHANDELL: May we mark this for identification, 


please. 


| 


(Plaintiffs Exhibit 2 is marked for identification.) 
Q I show you Plaintiff's Exhibit 2, Mr. Nelson, and 
| 
ask you whether that is a fair and accurate representation wie 
the sticks that you had issued to these porters for use of 


these machines? 


A I wouldsay yes. 


| 
| 
| 
MR. SHANDELL: I offer it in evidence, if your | 
Honor pleases, | 
@) By the way, the stick is next to a compactor which | 

| 


is fairly represented in that picture as the compactor in that 


| 
| 


unit; is that correct? 
A I don't think this is the compactor in buildina 7. 


a) The picture depicts, however, the stick that is 


| 
! 
| 
i 


a= 


fo >) 


~ 


}} 
tt 


| 


| 
' 
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| 
in all the compactor rooms or the type of stick that is in 
all the compactor rooms in your -- 
A It's similar to it, but that's not the compactor 
in building 7. 
MR. SHANDELL: I offer the picture only as to the 
stick, if your Honor pleases, with the understanding that this} 


is a different compactor or may be a different compactor. 


(Pause. ) 
MR. IVONE: Your Honor, to the extent that he has 
indicated, this stick is apparently not at the compactor at 


building 7, and I would have to object then. 


| 
| 
| 
| 
THE COURT: You would have to what? | 
MR. IVONE: I object, if your Honor please. | 
THE COURT: All right. | 
MR. WILENSKY: Your Honor, is it necessary for all 

| 


of the defendants to object or would one objection suffice 
for all? 
THE COURT: If you all aqree, I will take the 


objection of one of you to include all of you: is that a)l | 


riqht? 
| 
MR. WILENSKY: Yes. | 

THE COURT: T am going to sustain the object 


seems to me that you are prohably going to offer the stick or 


|without prejudice, Mr. Shandell. What I mean by that is it | 
i 
{ 


5 
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a stick. So I don't really know why we need a photograph, 
particularly since Mr. Nelson tells us he is not sure this is 
the same compactor in the same building. Sticks tend to vary 
possibly. Who knows. 


MR. SHANDELL: Thank you, your Honor. 


THE COURT: On that note, let us suspend for lunch-: 


eon. Is that all right with you? 

MR. SHANDELL: Fine,your Honor. 

THE COURT: We will suspend, ladies and cantlemen, 
for luncheon and we will take a little over an hour because it 
is hard to get a place to eat around here. 

Please be Lack in your jury room a minute or two 


before 2:15 °°, hopefully, we can get a prompt start at 2:15. 


(Luncheon recess.) 


| 
| 


‘ 
| 
' 


| 


| 
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AFTERNOON SESSION - 2:15 P. M._ 

(Jury present.) 

THE COURT: All right, Mr. Shandell. 

MR. SHANDELL: Will the witness please take the 


stand again. 


KARR Y NELSON, resumed. 
DIRECT EXAMINATION (CONTINUED) 
BY MR. SHANDELL: 
Q Mr. Nelson, was the stick fron Unit ? subpoenaed 
by my office? 
A IT think it was, yes. 


0 And has it heen brought here to court pursuant to 


that subpoena? 


A Mr. Herman brought it in, right. 

MR, SHANDEI,G: May I see it? 

MR. ISAAC: May I say, this is men the stick that 

was there in 1972 but > facsimile. 

Is that all right, Mr. Shandell? 

MR. SHUANDELI.: It's all right with me 

May we mark it for identification? 

(Plaintiff's Exhibit 3 marked for ident: fication.) 
oO Mr. Nelson -- 


MR. IVONE: Before this is opened, vour Honor, 


3 


~ 
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I believe the purpose is to show the particular stick, what 


indentations it may have had on it. I must object to using 


this stick, your Honor. 
THE COURT: IT don't know for sure, gentlemen, 


but I assume that all that is being souqght.to be done here is 


| 

to show some stick approximately like the stick that was | 

apparently used with these impacting machines. | 
Isn't that so? | 
MR. SHANDELL: That's correct, | 
THE COURT: Let's qet to it. You make more contre- 


temps about minor matters here than we really need to, 


9) Mr. Nelson, I show you this stick that's been 


marked Plaintiff's Exhibit 3 for identification and I ask you 
if this was the sort of stick, the same size and type,that 
was being used back in 1972 as issued by your firm in connec- | 


tion with the operator of the compactors? 


. 


This is the stick that Mr. Herman, my superintendent, 
had issued to the porters, yes. 
MR. SHANDELI: {I offer it in evidence, if your 
Honor pleases, 
THE COURT: All right. I take it there is no 
objection on the basis offered, is that right,qertlemen? 


MR. ISAACS: No objection. 


MR. IVONE: No objectinn, vour 'onor. 


| 
| 
| 


6la 
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| 
2 |i 
XXX | (Plaintiff's Exhibit 3 received in evidence.) | 
3 . 
| Q Now, Mr. Nelson, would you please explain to the | 
4A ; 
| Court and jury what the stick was used fer in connection with 
| 
5 ! 
| an automatic compactor that would run all night even without | 
6 | 
| a porter there? | 
| | 
7 |i 
| MR. IVONE: Objection, your Honor. | 
af 
| THE COURT: Sustained as to form. | 
9 | | 
|| MR. ISAAC: I object also. 
10 | | 
| THE COURT: Sustained. I told you if one objects | 
| 
|| until you tell me to the contrary, I take it it is a joint 
12 | 
| objection. 
13 || 
| Second of all, let's rephrase that, Mr. Shandell. 
Can i 
| You don't have to put it that way, from your own viewpoint. 
. ae 2 
| (@) Say, what was the stick for that you issued to the 
16 | | 
porters in connection with the compactors? 
| 
17 \} 
| MR. IVONE: In building number 7. I object to it. 
1s | 
\ THE COU)T: First of all, you didn't issue these 
} 
19 || 
| sticks, did you? 
20 
| THE WITNESS: No, I did not. 
21 | 
THE COURT: There is a man named Herman he said 
22 || 
| did it. Did you get that? 
23 


| MR. SHANDELL: Yes. 
i! THE COURT: Then I think we haven't got the richt 


llwitness, don't you thin!-? 
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MR. SHANDELL: Mr. Herman is here and will be | 
3 {| ‘. + | 
! called eventually. | 
4 P 
i THE COURT: Fine, let's wait for him. Anything | 
: 5 || | 
| else of Mr. Nelson? | 
6 | | 
| MR. SHANDET.L: Yes, your Honor. | 
7 || | 
Q Mr. Nelson, when you aot all the instructions from 
8 | 
Universal Thermal, did they include anything about a stick? | 
? 
1 A I didn't get -- | 
10 | 
‘ i THE COURT: He didn't get the instructions. | 
11 | | 
| Q Do you say, Mr. Nelson, that you did not get any 
12 | 
w oral instructions? 
t 13 | 
A I told you I did not. Mr. Herman got it. | 
4 Ii 
» 14 i| j 
9) If Mr. Herman said you qot it, he would be wrong? 
15 || en | 
| MR. ISAAC: Objection. | 
16 | 
! MR. SHANDELL: I have no further questions. 
y | , 
! THE COURT: Any cross-examination, Mr. Ivone? 
18 || 
i MR. IVONE: Yes, your Honor. | 
19 || 
J || CROSS-EXAMINATION - | 
20 | 
| BY MR. IVONE: | 
a | 
| O Mr. Nelson, you learned that an accident happened | 
22 | 
to Mr. Merced on the same day it happened? l 
23 || 
A Yes, sir. | 
9 And in the course of your business as the manacer 
Fs) 5 || 
| there, did you submit «. report? | 
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Yes, I aid. 


I show you this paper. 


MR. IVONE: Can it he shown? May I show it to the 


THE COURT: Certainly. 
| Q That consists of two pages, Mr’. Nelson, Is that 
your report? 


A Yes, that's my report. 


witness, your Honor? 
| 


Q And that's your signature on it, is that correct? 
A Yes, sir. 


9 Was that report submitted on the same day of the 


accident, sir, July 13, 1972? 
A What day of the week is it? I want to be -- 
0 Someone says a Friday -- a Thursday. 


A If it was a Thursday, it would be turned it by 


9 o'clock Friday morning. If it was Friday, it would be turned! 
in the same day, I am just not sure of the aay. 
Q All right. In your report, did you report how 
the accident occurred? 
MR. SHANDELL: IT ohject to referring to a document 


not in evidence, your Honor. 


THE COURT: Yes. If you want to offer it, offer 


MR. IVONE: Allwericht, I offer the document into 


9 | 
“ 


~} 
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evidence. 


eal 


THE To whom did you submit this report, 


Ss) 
2 
zg 
a} 


Mr. Nelson? 


THE “Li ‘ nis report went My Rromberg, 

! 
who is 2 2adent of my comnany, wheroon our main office, 
at 63: ecu Avenue we have our own insisance department, | 
ani i is handled from there. | 


MR. SHANDELL: Objection, vour Honor. 

THE COURT: Objection to what? 

MR. SHANDELL: To the report. 

THE COURT: Mav I see this? 

(Document handed to Court.) | 

THE COURT: Take a look at Item umber 3, Mr. | 
Nelson, and you will notice that vou filled that out I quess | 
in your own hand, is that so? 

THE WITNESS: Yes, sir. 

THE COURT: Then it continres i hack page. 
From whom did you get that information, do you recall? 


THE WITNESS: Mr. Herman and Mr. Diaz. That's my 


head super and assistant head super. | 


THE COURT: At this point, but not necessarily =, 


prejudice to the future course of the trial, Mr. Ivone, I 


will sustain the objection. 


Do you get the sianificance of what I just said? 


XX 


| 
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MR. IVONE: I do, your Honor. May we mark it 


|| for identification? 


THE COURT: -' will be and it i¢ Auto Pak A for 
identification. 
(Nefendant's Auto Pak Exhibit A marked for 
identification.) 
MR. IVONE: May I ‘establish this is a document 


made in the usual course of business? 


THE COURT: Do vou recall what I asked the witness 


myself a moment aqo? 
MR. IVONE: Yes. 


THE COURT: Let's not belabor it. 


i“ 


‘ 
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Q Was it your duty to obtain sufficient information 
from other employees concerning the happening of an accident? 
A It is my duty to fill out any accident report -- 
any man that has an accident, it is my duty to fill out an 
accident report. 
THE COURT: And to submit it to Bromberg? 
THE WITNESS: Within 24 hours, right. 
Q Did you aver happen to talk to Mr. Merced after the 


accident? I am talking about the rter who was injured. 


A I went up to see Mr. Merced the Jay after the 
accident. 
Q And did you discuss with him how the accident 


happened? Just yes or no. | 

A I really don't know. The man was in bed. I don't 
know how to really answer that. I would say yes, I did. ! 

@) Looking at your report that you have in front of you, 
sir, which is now marked as Defendant's Exhibit A, would you ) 
tell us, please, whether the information Mr. Merced gave you 
was consistent with what you wrote on the report? 

MR. SHANDELL: Objection, yous’ Honor. 
THE COURT: Yes. I think since the jury has not 


yet the benefit of the report or his remarks therein yet, I 


think that is an unfair question. 


Again, howev ~, as the trial unfolds, it may well 
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be we can get it in. | 
Q As a result of what Mr. Merced told you as to the 


happening of the accident, did you write any other report as | 


te how it happened? 


MR. SHANDELL: Objection, your Honor. 


THE COURT: Following your visit with Mr. Merced at 

the hospital, did you heve occasion to write another report? | 

} THE WITNESS: No. 

Thé COURT: Anything else? : 
MR. IVONE: Nothing else of this witness, your Honok. 
THE COURT: Mr. Kohler? | 
MR. KOHLER: No questions. 
THE COURT: Mr. Isaac? 
MR. ISAAC: Permit me a few, your Honor. 

CROSS EXAMINATION 

BY MR. ISAAC: 

Q Mr. Nelson, I am going to ask ion some questions 
now directed toward the chain of command or hierarchy at 


Southbridge Towers back in July of 1972. Do you understand 


that, sir? 
A Yes. 
Q Now, were you the manager, is that correct? 
A That's correct. 


Q When you use the term "manager," were you the 


eo; 


] 
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manager of the entire complex? 


| 
{ 
| 
! 
! 
| 
| 


A Complete complex. 

Q All of the nine buildings? | 
A All of the nine buildings. | 
Q And did you have, sir, as part of the custom and 


practice of running that building, did you have certain per- 
scnnel under you or under your supervision? 
. A Yes, I did. 
Q Now, going below the title of manager, did you have, 


a superintendant? 


A Yes, I did. 

Q And was the name of that superintendant Mike 
Herman? 

A Yes, it was. 

Q And is he the gentleman that is in court today? 

A Yes, he is. 

Q And did he come to court with you today? 

A Yes, he did. 

Q Was he the superintendant of all the buildings? 

A Yes, he was. 

Q Did he have more of a direct charge or a direct ) 


contact with the handymen and the porters than you ¢::!? 
A He had full charge. 


2 With respect to the operation of these compactors, 
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whether it be number 7 or any other building, who had more 


| 


control or direction of the practice and procedure relating to 


the working of these compactors, you or Mr. Herman? 


A 


Q 


Mr. Herman. 


Now, did you also have an assistant superintends*+ 


under Mr. Herman? 


A 


Q 


A 


Q 


Yes, I did. 


As part of this chain? 


Yes o 


Do you recall who he was back in July of 1972, if 


you recall? 


A 


Q 


A 


kind? 


A 


Mr. Diaz, 


Q 


A 


Mr. Rivera. 


Is that Luis Rivera? 


Yes. 


I take it that gentleman 


That's correct. 


was then under Mr. 


| 
| 
| 


| 


Herman? 


And under Mr. Rivera did you have a foreman of some 


Yes, I did. There were a 


I know of a Chris -- 
Sulliverez? 

Right. 

Ie that C.? 


Yes. 


few of them. 


I know of 


| 


6 


~ 
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Christoffel, right? 


Right. 


Then under the foreman you had handymen and porters, 


is that correct? 


A 


Q 


That's correct. 


Was that the general hierarchy, if I can use that 


28 


term, or the general chain of events or chain of command? 


A 


excused. 


significance of this? 


That's the chain of command. 


MR. 


MR. 


THE 


MR. 


to cover it. 


ISAAC: Thank you. 

COURT: Mr. Regan. 

REGAN: I have no questions. 
COURT: Mr. Wilensky? 
WILENSKY: 

COURT: Mr. Shandell? 


SHANDELL: No questions. 


COURT: 


IVONE: 
COURT: 
IVONE: 


COURT: 


IVONE: 


Thank you, Mr. Nelson. 


Your Honor, if I may? 


If you may what? 


You may be 


Ask a couple of questions. 


You jus* had your turn. 


Something else was brought out. 


What is the 


I have no questions of this witness. 


I wish 


ne ee 
—— 
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THE COURT: All right, make it quick. 


FURTHER CROSS EXAMINATION 


BY MR. IVONE: 


Q Is Mr. Rivera still employed by you? 
4a No, he isn't. 
Q Did you receive a report from Mr. Rivera as to 


the happening of the accident? 
A Thig was a joint report that I got from Mr. Rivera 
and Mr. Herman. 
Q So Mr. Rivera was also present at that meeting you 
said where Herman and Diaz had told you how it happened? 
A If I am not. nistaken -- we are going back two 


years -~ I think he was’ present, yes. 


Q How about Mr. Sulliverez, was he also present? 
A Yes, he'was. 
Q So to get this straight now, Mr. Herman, Mr. Diaz, 


Mr. Rivera and Mr. Sulliverez were all oenaset at that conver- 
sation when it was reported to you how the accident occurred? 
A I am pretty sure they were, yes. 
Q And was it the obligation of the superintendant, 
namely, Herman, of the assistant superintendant, namely, 
Rivera, and of the foreman, namely, Diaz, and Sulliverez to 


make reports to you cce*.erning an accident and injury that 


2% occurred to any cf the handymen or poeeters? 


} i 
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A That was really Mr. Herman's duty to report it to 


me. They would report it to him. 
Q They would report to him and he in turn *to you? 
A Exactly. 

MR. IVONE: That's all I have, your Honor. 

THE COURT: Anything else, gentlemen? 

You had better leave before they change their 
minds. 

THE WITNESS: Thank you. 

(Witness excused.) 

MR. IVONE: Agaii. may I reoffer at this time this 
statement, your Honor? 

THE COURT: NG. Jou apparently did not understand 
the force of my ruling. Again, it is without prejudice, but 
that is something else which has not happened yet. 

Who is your next witness, Mr. Shandell? 

MR. SHANDELL: Mr. Herman. 

THE COURT: Where is he? 

MR. SHANDELL: He should be in the witness room, 
pur Honor. 

MIKE HERMAN, called as a witness on behalt 


of the plaintiff, being first duly sworn, testified as 


follows: 
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DIRECT EXAMINATION | 
BY MR. SHANDELL: : 

Q Mr. Herman, are you associated with Southbridge 
Towers? 4 | 

A Yes. | 

Q In what capacity, sir? | 

A I am the superintendant. 

Q Mr. Herman, as the superintendant, what are your 
duties? ; 

A Pardon me? 

Q What are your duties as the superintendant? 

A I take care of the corplaints, I s"pervise the 


maintenance and I give orders to the porter and I think that's 
all. 

Q Were you the superintendant back in 1970 when the 
compactors were delivered to the premises? 


A Yes, the compactors were already there when I come 


1970. 


to 
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Q And were you the superintendant when they started 
to use them? 

A Yes. 

Q Now efore the compactors were started to be used | 
did you receive any instructions from Auto Pak about how they 
should be operated? 

A There was igmebody there, some gentleman from Auto 


Pak and he give us the instructions. 


Q He gan you instructions? 

A Yes, me and my assistant. 

Q And did he give Mr. Nelson instructions? 

A No. At the time he was not there. 

Q I see. Do you remember testifying in an examina- 


tion before trial in this case, where you were placed under 
oath and you gave your testimony under oath in November of 


1974 at the offices of Morris, Duffy, Ivone & Jensen? 


A Yes. 

Q And did you gay this about the Auto Pak people, 
page 47: 

"9d Did anybody ever appear from the manufacturer at 


your premises from Auto Pak, the people who made the machine? _ 
"Did you see anybody at Southbridge? 


"MR. FPIED: Before the accident? 


"@ Before the accident. 


ralt 
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Yes, somebody was there, some representative. 

Do you know who that was? 

No, I don't remember the name. 

Do you know when that was? 

He mostly talked to Mr. Nelson.” ; 

Dic you say that? 

MR. ISAAC: I object on the ground that is not 
stent with the testimony. I ask it be stricken. 


THE COURT: Yu may be right, but I will let the 


jury decide that. 


Q 


A 


Did you say that, sir? 
I don't remember. 


MR. ISAAC: I will concede, your Honor, to make it | 


easy, that that was said. 


Q 


A 


Q 


Nelson? 


A 


Q 


to Mr. 


A 


Q 


Did he talk to Mr. Nelson? . 
PArdon me? 


id the representative of Auto Pak talk to Mr. | 


If I talk to Mr. Nelson? 

No, the representative of Auto Pak, did he talk 
Nelson? 

This I don't know. 

In any event you say he talked to you? 


Yes . 
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Q Did he tell you how to run the machine? ) 


THE WITNESS: I'm sorry, your Honor, I am bad on 


hearing. 

THE COURT: Could you speak up? 

MR. SHANDELL: I will try to speak louder, your 
Honor. 

THE COURT: I might say though my hearing until 
ware today i thought was very good, but I am having trouble 
now. 

MR. SHANDFELUL: I am sorry, your Honor. 

Q Did the representative from Auto Pak tell you how 


to run the machine? 


A Yes. 
Q What did he tell you? 
A He show: us how we put this on, how is the safety, 


what we should do by packing there, sausages. He give us 
complete instructions. | 
Q Did he tell you the machine should be run Me 
time or full time? 
MR. ISAAC: I object to the form of the question. 
It gives alternatives. But there may be a third alternative, 


your Honor. 


THE COURT: I think myself, from your own point of 


view, Mr. Shandell, you could do a little reframing of that 
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question, 
MR. SHANDELL: I will, your Honor. 


Q Did the representative from Auto Pak tell you that | 


that machine was to run twenty-four hours a day? 


A No. 
Q Excuse me? | 
A No. | 
Q Did the representative from Auto Pak tell you that | 


you could turn it off and turn it back on during the day? 

A Yes, he say we can leave this on long time, you 
know. But we find out later was no good, leave the machine ie 
We tell the guy use this only if there is garbage in it, because 
we find out many times the machine was running and the garbage 
was stuck on top, you know. Was only a little paper blocking 
at the eye. 

THE COURT: You are talking about the electric eye?) 
THE WITNESS: Electric eye. That's why the machine! 
was going on and off without garbage falling to the piston. |! 
THE COURT: Do I understand you to be telling us 
that after the experience there came a time when you only 
operated it for certain periods during the day and the night? 
THE WITNESS: That's right, yes. 


THE COURT: When were those periods, sir? 


THF WITNESS: It was morning, afternoon, evening. 


“ty PF, 


ro 
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Depending on how much garbage was built up in the chute. 
THE COURT: All right. 


o) Do I understand, Mr. Herman, when the representa- 
tive of Auto Pak came around he said you : «uld leave it turneli 
on a long time and thatyou later gathered ‘rom your experience 
that it was just better to turn it on in the morning, the after- 
noon and the evening, is that rich? 

| A Yes. 

Q And that was because if you did not have a porter 
around the garbage would stack up aud would come down to the 
electric eye? 

MR. IVONE: Objection, your Honor. 

Q And the machine would stop? 

MR. IVONE: Objection, your Honor. 
THE COURT: I will allow that. 

Q Is that correct? 

A I don't have the question. 

THE COURT: You will have to rephrase it, Mr. 
Shandell. 

Q Did you tell his Honor just a moment ago, that the 
experience that led you to start to turn this machine on only 
in the morning, afternoon and the evening had something to do 
with the paper getting stuck up aud the electric eye not 


working; did you tell his Honor that just before? 
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A Yes, sir, he was told. 
Q What was stuck? | 
& If the garbage doesn't fall down the machine does | 
not operate, you know. 
Q If a porter wasn't there to make s.re the garbage | 


would fall down to the electric eye, then the machine would 
not operate; is that correct? ' 
| A Yes, sir. 
Q And is that wiy, Mr. Herman, that you decided to ruh 
the machine only. when a porter was around? 
A That's right. 
Q And did you issue the porters sticks in connection 
with their operation of the electric eye? 
A Yes. 
Q And were those sticks for the purpose o! unjamming 
the garbage so it would fall down to activate the electric 
eye? 
MR. IVONE: I am going to object to this, your Honor. 
This is leading. Why can't we find out from this witness why 
they are being used, wot from Mr. Shandell. 
THF COURT: I will agree with you here. I will 
sustain that objection as to form. 
Reframe it, please. 


Q What was the pulpose of the sticks? 
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A Don'& put the hand inside. Push the garbage and 
it ctart falling down from the chute to the piston. 

Q Now, did unybody from Auto Pak ever tell you about " 
problem where the garbege would get stuck and you would need 
a stick to push it down with? 

A No. 

Q Did anybody from Universal Thermal ever tell you 
pan a problem where the garbage would get stuck and you world 
need a stick to push it down with? 

A There was some servicemen who say we ghould push it 
with some stick. 

Q Is thace where you got the idea, somebody from 
Universal Thermal eis you the idea about the stick? 

A No. I think we have the idea before because we 
don't want the men. to put hand inside, you know. Better the 
stick. : 

Q And if you didn't give them a stick they would have 
to put their hand inside, sir? | 

A Never. 

Q If you didn't give them the stick would they have 
to put their hand inside? 

A No, they don't has to put their hand inside. 


.@) Even without a stick they wouldn't have to put 


their hand in? 
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. A With or without a stick. 
3 | Q Didn't you just tell me the reason you gave them a 


4 stick was they shouldn't put their hand inside? | 
6 THE COURT: Mr. Shandell, let's not quibble. You | 
called this witness, not to argue with him. | 
? .Q Mr. Herman;would you tell us, sir, did you ever 

tell the porters what to do with the stick? | 


A I don't tell them but my assistant tell them. 


10 ! Q Did you ever tell your assistant what to tell the 


il forters to do about the stick? 


12 | A Yes. 

13 | Q What did you tell your assistant to tell the portexs 
4 | to do about the stick? 

15 | A Just use the stick if the garbage doesn't fell dowel, 
16 | you know. Just oush in and this way loosen the garbage and ! 
W it feli down to the .@, to the piston. 

S| THE COURT: When you say to us that when the 

19 | garbage did not fall down, where do you mean that the garbage | 
20 } was or where did it stick, so to epeak? 

21 THE WITNESS: Was part of the compactor machine on | 
2 i top and the rest was in the chute. This way *he piston is on | 
% || the bottom here and it doesn’: +11 all the way down. It 

2A stuck. 


5 | THE COURT: In other words, a box would catch in 


th 


w 
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the chute? 

THE WITNESS: The carton, it open, you know, and it) 
stuck on I will say half of the machine. About from the pen 
two feet from the chute. 

THE CUURT: Are we to understand that this stuck | 
somewhere in the machine ‘ :self or in the chute leading into 
the machine? 

You see, what I am asking? In other words, I am 
trying to find out where did the refuse or garbage stick? 

THE “TTNESS: Mostly -- well, it is coming from the! 
chute down. It is in the machine already. 

THE COURT: It is already in the machine? 

THE WITNESS: In the machine, but still got three 
feet coming down to the piston. 

THE COURT: Or the ram, as it's been called? 

THE WITNESS:. Yes. 

THE COURT: Two or t):ree feet above the ram? 

THE WITNESS: That's xfght. 

THE COURT: But frequently within the machine 
i*.aulf? 

THE WITNESS: Yes, 

THE COURT: All right. 


Forgive me, Mr. Shandell. 


MR. SHANDELI.: Your Honor has done a good job in 


:.t @. 8 
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clarifying the matter for us. 


Q Now, was there something in the machine container, | 


a door that could be opened? 


A Yes, there are doors there. 
Q Did the door have a !:.nge at the top or the bottom? 
A The hinges are on the bottom and there ~re two ! 


! 


hooks what close the door on the top. That is to be opened 


this way, down (indicating). 


Q It could be opened just by pulling it down? 

A That's right, yes. 

Q If you pull that door down did the machine stop 
running? 

A No, she doesn't stop. She has to be shut off. 

Q Now, sometimes did you find that apiece of iron or | 


a piece of wood stuck and you would havVe'to reach in with a 
hand to get something like that out? 

A This way we have to shut off two switches, close 
the part of the machine so nobody can throw nothing down, from 
the chute nothing can fell down, and we reach for the piece. 
We can use some other stick to reach this. But the porter 
never do this. 

MR. IVONE: May I have the question and answer 
read back, your Honor? I cannot really follow it. 


THE COURT: Yes. 
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* F (Record read.) 
3 | Q Now, sir, you say to do that first you turn off 
4 |i two switches? 
5 | A Yes, sir. 
| Q Where were the two switches that you turned off 
| first before reaching a hand into take a piece of iron or wood 


or something like that out? 


' A Switch is right on the machine, side of the machina 
10 | and other switch is on the wall, the main switch. | 
| | 
Nl Q How far away from the operator was the wall switch? 
u A About four feet. 
13 i Q The one on the wall? 
M4 A From the operator. 
6 | Q From the operator? 
16 A Yes. 
8 | Q To the wall? | 
18 About four feet. | 
19 | & And how far was the switch on the machine from the | 
» | operator? 
21 | A Oh, about 16 inches, 18 inches. 
2 i MR. IVONE: Excuse me, how much was that? 
i | 
3 | THE WITNESS: 16 or 18 inches. 
2A | Q Now, did you ever get from Auto Pak any instruc- 
25 | : 


tions about how to operate this machine in writing? 


25 
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THE COURT: He wants to know if you evar got any 


written materials, plans, specs, instructions? 


tification? 


Q 


THE WITNESS: We have one brochure. 
THE COURT: One brochure? 
THE WITNESS: Yes, sir. 


MR. SHANDELL: May we have this marked for iden- 


(Platrtiff's Exhibit 4 marked for identification.) 


I show you this, Mr. Herman, Plaintiff's Exhibit 4 


for identification, and I ask you if that is a copy of the 


brochure that you got? 


A 


Yes, that is a copy. 


MR. SHANDELL: I offer it in evidence, if your 


Honor please. 


(Pause. ) 


THE COURT: I take it all of you gentlemen have 


seen this before, haven't you? 


Q 


MR. IVONE: I have no objection, your Honor. 
MR. ISAAC: I have no objection, your Honor. 
MR. WILENSKY: No objection. 

(Plaintiff's Exhibit 4 received in evidence.) 


Is this the only instructions that you at South- 


bridge ever got in connection with the operation of this 


machine? 


25 
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A Yes. 

MR. ISAAC: I am going to object unless we are 
talking about oral as opposed to written. I am not sure 
about that, Judge. | 

MR. SHANDELL: Only written instructions, I meant, 
and I think the witness understood it that way. 

THE COURT: I didn't and the lawyer didn't. I 
don't know what the witness understood. 

Look, the question must be rephrased, Mr. Herman. 
First of all, did you ever receive any other written material 
of any kind from Auto Pak that you can recall? 

THE WITNESS: No. 

THE COURT: All right. 

Q Now, is there anything in here about what the 
uperatc: 3 actions are supposed to be in the way he handles 
the machine? 

MR. ISAAC: I am going to ctieek. te that question, 
sir, as to form and substance. 

THE COURT: Yes, what's in there is in there, Mr. , 
Shandell. You are at liberty to read us anything you want. 

If you want to ask Mr. Herman about any specific 
portion, of course, that is another problem. 


| 
But which is it, do you want us to read somethinc? 


MR. SHANDELIL: Your Honor, I only want to know 
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where it says -- 

THE COURT: No, what it says, it says. It is 
written, I assume, in the English language. If you want to 
read it to us, if you want to ask him a question about a cer- 
tain portion on it, on the handling, that you may do, too. 

Q Mr. Herman, did you ever have a writing from Auto 
Pak that says anything about how the operator is to handle the 
sachine? | 
MR. ISAAC: Objection. 


THE COURT: Sustained, Mr. Isaac. 


We already have his answer saying he did noi. 


Zb=-1 
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Did you ever get a writing from Universal Thermal 


about how to run this machine? 


A 


9 


No. 


Did you ever talk to anvhody at Universal Thermal 


| about the problem that you wer. having whereby if the porter 
| 


wasn't there, the paper miqht stick and the machine would 


shut of £? 


MR. ISAAC: I respectfully ohject to the form of 


that question, sir. 


@) 


' 
| 


| 
| 
| 


THE COURT: I think I symnathize with that objectior 


Reframe it. 


Did you ever talk to anvbody at Universal Thermal 


about the situation which you described earlier with the 


paper or the cartons sticking in the compactor? 


moment and 


MR, ISAAC: I ask the court to intercede at this 


ask the witness if he understands the question. 


Then T would have no objection. 


everything 


responsive, 


THE COURT: I am sure if he can't he will tell us. 


You talking about in the chute or in the machine? 
In the machine. 

There was servicemen that tell us to shut off 

and clean this, the garhaqe. 

MR. SHANDELL: I move to strike the answer as not 


your Honor 


| 


| 


© 
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Are you telling us that the serviceman, meaning by | 


that somehody from Universal? 


THE WITNESS: Yes, from the heginning. 


THE COURT: In the heqinning it was Universal, and 


later somebody else? 


stuck inside, you know, shut it off everything, shut off the 


THE WITNESS: Yes. 
THE COURT: They said in suhstance what? 


THE WITNESS: Tf we got trouhle with the garhage 


chute on top and clean it. 


THE COURT: In other words, shut it off and the 


methods you told Mr. Shandell a minute ago, two switches and 


close the top door to the ehute? 


THE WITNFSS: Yes. 


.@) And that's all thev told vou; is that correct? 

. | 
A Yes. 
Q And did-anybody from Auto Pak ever qive you any 


advice about this situation? 


Pak 


you 


A T think there was the same serviceman, from Auto 


also some quy, some serviceman, von know. 
Q Did he give vou any different advice or did he give 
the same advice? | 


P ‘ ° | 
A No. He justmentioned don't touch nothing. In case 


} 
| 
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you got trouble, to call us. 
0 So you are saying that the man from Auto Pak told 


you in case the garbage qot stuck in the machine you should 
call Auto Pak? 

A Call service,at the py*sent time, who we qot. 

9) So what you are saving is that the advice you got 
from Auto Pak is that averytime the garbage qot stuck in the 
nadie, you should call up the serviceman to come and fix 


it? 


MR. ISAAC: I object. TI think that's a characteriza 


tion. 
THE COURT: Rephrase it. 

Q All I can ask again, Mr. Herman, what is it the 
man from Auto Pak told you you should do with the prohlem if 
the garbage got stuck in the machine. 

MR. ISAAC: Objection. 
THE COURT: I'11 allow that. 


You mentioned some man from Auto Pak mentionina 


| something. What did he say, do you remember? 


THE WITNESS: Your Honor, does he mean big job, 


big stuff, you know? 


THE COURT: We have competition from the radiators. 


Repeat that. 


THE WITNESS: He mean biq joh something stuck that 


| 


| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 
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we should call them. If the garbage don't come down we just 


push this with the stick. | 
| 


THE COURT: That's what the Auto Pak man said? 
THE WITNESS: Yes. 
THE COURT: All right. 
Q Now, you mentioned something that keeps the garhage 
from coming down the chute. Whatdid you call it. | 


A I call it the top door chute. Close the chute 


completely so nothing can fell down, 


0 Was such a door in existence at the compactor in 


Unit number 7 in Jnly of 1972? 


A Sure, yes. 

9 And if you close that door nothing could come down 
the chute? 

A Nothing. | 


MR. IVONE: Excuse me, what door? 
MR. SHANDELL: The door that covers the machine, 
between the machine and the chute, 
(@) Now, did you used to qo . ound this complex to 
watch the porters doing thetr work? | 
A I go araund hut I was not watching them, you know. | 
0 Did vou ever see the porters standing there with the! 


| 
machine going with their sticks in the hopper door pushing the | 
| 


garbage down? 


19 
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A Yeah, 
Q Did you ever tell them not to do that? 
A No, 
Q When you saw the men doing this,clearimthe machine| 


with the sticks, did you ever tell them to turn the machine 


off first? 
A If I saw the man doing this I would tell him. 
0 Do vou remember your examination hefore triai and 


being asked this question at page 55 and qiving this answer, 
line 14: 

"Q When you saw the men cleaning the machine 
with the sticks or clearing the machine with the sticks, 
while the machines were operating, did you then at that time 
instruct the men to turn the machines off? 

"A No, I don't." 

Did you say that under oath in this examination 
before trial? 

A Gee, I couldn't remember. 

MR. SHANDELL: Mr. Isaac, will you concede that 
statement? 

MR. ISAAC: I will stipulate that was the question 


and answer. 


vou know. 


| 


| 
THE WITNESS: There was so manv question and ase 
| 


<< 
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Q Now, when the garbage came out of this machine, 
did it go into something? 

A Yes. The garbage go in plastic haq. 

Q And what happened when the plastic paq filled up? 

A It has to be tied with wire and then set another 
piece. 

fe) If you didn't take the haq off and tie it with 


wire would anything happen with regard to the operation of 
the machine? 
A The bag will he just too long, you know. 
MR. IVONE: I'm sorry, the answer wus what? 
Your Honor, may we have it read hack? 
THE COURT: Yes. 
(Answer read.) 
.@) Well, you mean the haq could keep qetting longer 
and longer? 
A Yes. 
Q Wasn't there an end to this, when the bag would 


stop getting longer? 


zg F BB B 


A If there was, no more qarhaqe there it would stop. 

0] Did these haqs have an infinite capacity to accent 
garbage from the machine? 

A The bags are sausaqe-tvpe. They are 20 feet long 


and the machine is pre: sing, pressing, and as soon as it come 


2B-2 
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about 36 inches long, he divide this. He tie st; 


and start a new bag. 


cut it 


9 


Wasn't there something in that machine 


off when the baq was filled? 


Yes, a swtich, 


Wasn't it automatic? 


A You 2 46; 


A 


Oo 


Excuse me? 


Tt 34. 


52 


cut it out 


that would 


| 


That the machine would automatically cut off if the| 


baq was filled? 


She just ston if the bag is full. 


The machine 


would stop. 


Sometimes she make long haq and we hetter do this 


S50 you would have porters there to do this manually 


are saying? 


A 

@) 

A 
manv..1l1ly 

19] 
because 
you 

A 
you know. 
he said. 


No 


MR. IVONE: I 


THE WITNESS ; 


THE COURT: 


‘m sorry, T didn't hear it. 


frouhble with the switch. 


Trouble with the switch, Mr. 


sometimes the machine wouldn't stop; is that what 


, sometime we have trouble with the switch, 


Ivonne, 


swicch. 


Q 


the machine if the bag 


A 


0 


A 


0 


with th 


A 


0 


95a 


Herman-direct 


THE WITNESS: 


Ts that the switch that wus supposed to turn off 


got filled? 


Have to be adjusted or change the 


Yeah, that's the switch on the front. 


You say you used to have trouble with the switc. ? 


From beginning there was lot of adjustment. 


And wr3t would happen when you would have trouble 


e switch? 


What will happen? 


Yes, when you have trouble with the switch. 


Describe the trouble. 


A 


0 


A 


cope with this problem, if anv 


A 
0 
right? 


A 


He make the haq longa. 


Did the bag burst? 
No, 


Never burst? 


No. If there's some 


know, 


Piece of qlass 


inside, it 


And what instructions did vou caive your workmen 


Just watch the haq, 


5 


watch 


the haqes, 


vouknow., 


So he had to stand there the whole time; is that 


Not all the time, 


Only 


jf 


there 


We 


trouble. 


to 


to 


20 


21 
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Q Did you have your porters standing at this machine 


all the time the machine was running? 
p 
there and watch the machine. Shut it off as soon as it's 
empty. 
@) And back in 1972 when did you havethis machine 


running? 


A 1972? 

Q Yes. 

A You ane if she was in trouble? 

(a) No. Did you have a certain part of the day when 


the machine ran? 
A I don't understand that. 
THE COURT: He wants, TI think, subject to his 
correction, to know what was your schedule of operation in 
the summer of 1972 at one of these compacting machines. 


THE WITNESS: It was morning, after lunch, and 


evening. 
THE COURT: About what time in the evening, sir? 
THE WITNESS: It was the niqht quy. Six, seven 
o'clock. Depends. . He check how much garbage is in there. 


THE COURT: Tn the morning I assume around hreak- 


fast time? 


THE WITNESS: First thing in morning, eight o'clock 


A Lately we find out it's better if the perter & cay 


Ss 2: 8 8 
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they are supposed to start working on the machine. 


THE COURT: Then after luncheon? 


THE WITNESS: After lunch. Depending on how much 
was there. Sometimes nothing there, a few baqs only. 
Depending how people throw qarhaqe down. 

1) When the machine was turned on at eiqht o'clock in 
the morning, it hadnt been on since sometime the niqht before; 
is that right? 

A Yes. 

Q And people had a chance to throw garbage down the 
chute for awhile; is that right? 

A Yos. 

10) Did the garbage customarily pile up in the chute 


above the machine overniqht? | 


A Sometimes was high un to first floor. 

9 Up to where? | 
A First floor. But this was unusual. | 
19) When that garbage piled un like that and vou turned! 


the machine on and the garhage keptcomina down the chute into | 
the machine; is that right? | 
A Yes. 

0) When that hapnened, when vou had the qarhage all 


backed up in the chute, didn't that increase the number of 


times where the garbage would aet stuck above the electric 


to 
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eye and the machine would stop? 

A I don't get you. I don't know what you mean. 

Q Well, when you had the qarhaqe stacked up in the 
ciute like that from overnight, say up to the first floor, | 
didn't the fact that it was stacked up like that make it | 
happen more often, that the qarbaqge would get stuck in the | 
mechine above the electric eye and the machine would turn of >| 


1 
MR. ISAAC: Again I must respectfully object to the| 


form of the question as posed. | 


THE COURT: Do you understand it? 


THE WITNESS: No, I don't. | 


| 


THE COURT. Rephrase it, please. 


@) You told us that sometimes, at least, the garbage 


would get stuck in the machine above the electric eye and the 


| 
| 
machine would turn’ off; is that riqht? 


A Yeah. 
9 True? 
A Sometimes it stuck over the electric eye. 
MR. SHANDELL: May I have the witness' answer Jaueal 


I didn't get it. | 
THE COURT: Yes. 
(Answer read.) 


QO Then the machine would turn off; is that right? 


A But the machine was not on. He have to put her on. 


99a 
rdscg 12 Nerman-direct 57 
Q Sir, if the garbage stuck over the electric eye 


with the machine on, the machine would stop working because 


nothing should interfere with the electric eye; is that riqht?! 


A If the electric eye is closed with any garhbaqe, 


the machine doesn't start. 


} 
| 


| 


@) If garbage was stuck above it, the machine wouldn't) 
be on? | 

A Yes. 

(@) When you have the garhage stacked up the chute over 


night, didn't that increase the number of times that this 


garbage woule stick above the electric eye? 


A I don't know what you mean. 

10] You don't know what I mean? 

A No, 

Q Did anybody at Auto Pak ever teach you about 


bridging? 


A No. 

Q Excuse me? 
A Bridget? 
ce) Bridqing. 


MR. TSAAC: I think we should first estahlish if 


the witness knows what is meant by the term. 


THE COURT: I think that might be a useful annroach, 


Q Do you know what bridqing is? 


' 


| 
| 


! 
| 
\ 
| 


9 
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A 


9) 


13 


bridging? 


A 


0 


A 
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No. 


Did anybody at Auto Pak ever explain to you about 


No. 
Do you know what arching is? 
What? 


You don't know what it is? 


No, 


arching? 


A 


Q 


Did anybody at Auto Pak ever explain to you about 


I don't gat this. T don't understand what vou 


Nid anybody at Universal Thermal ever mention 


bridging or arching to you? 


that if you allowed the garbage to stack un 


A 


oO 


No. 


Did anybody at Universal Thermal ever tell you 


would increase the .tendency for the qarhaqe to bridaqe or arch 


in 


do 


the 


A 


@) 


A 


a) 


you 


compactor? 


call 


That door that comes across the ton of the machine, 


that a safety door? 


in the chute, that | 
| 


Pe ae 
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A Yeah, 
Q If the safety door isn't closed and the hopper 


door is opan, would the garbage come down and hounce off the 


plate in the hack of the hopper? 


A If the safety door is closed? 
@) If the safety door isn't closed. 
A Oh, yes, if the safety door is open and somebody 


drops the garbage, pieces car ome out; if the front door is 
open, sure. 
MR. SHANDELL: I have no further questions, 


THE COURT: Perhaps this would he a qood time to 


take the afternoon recess, ladies and aentlemen. Ten minutes. 


(Recess. ) 


* 


5 


6 


" 
‘ 


21 
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(Jury present.) 
THE COURT: All eioke. Mr. Tvone. 
CROSS-EXAMINATION 
BY MR. IVONE: 


0 Mr. Herman, I show you this picture. Take a look 


! 
at tt. 


Is that how that the machine looked as you would 
‘eek inside of it? | 
A Yes. | 
MR. IVONE: TI offer that into evidence, your Honor. | 
MR. SHANDELL: No objection. 
MR. KOHLER: No objection, 
MR. ISAAC: No objection. | 
MR. WILENSKY: No objection. 
MR. IVONE: If your Honor please, we are missing 
a lawyer here. 
THE COURT: That's happened ined die I don't know | 
what happens to him. It is his duty to he here, TI don't aise 


why we have to worry about him. 


(Defendant Auto Pak Exhibit B received in evidence. }| 
MR. IVONF: Should I show it to Mr. Regan, your | 


Honor? 


| 
} 
| 
THF COURT: Yes. | 


MR. IVONE: May weshow it to the jury, vour Honor? 


103a 


Herman-cross 
THE COURT: Yes. 
(Photograph handed to jury.) 


9) Mr. Herman, while the jury is looking at that 


picture, that thing with the prongs sticking out, is that the 


ram, the front of the ram? 


A The one with the teeth. 


The one with the teeth? 


Here is the chute the garbaqe comes down on this 


THE COURT: You will have to show that to the jury. 
MR. ISAAC: If your Honor please, the rest of the 
members of the jury can't see $e. 
THE COURT: The lawyer conducting the examination 
I think would be worried about this. If he is not, I don't 


know what we are Toing to do about it. 


MR. IVONE: Do vou wish to move over? 


THE COURT: Do you want him toame over in the 


middle, Mr. Ivone? . 
MR. IVONE: TI would appreciate that. 


THE WITNESS: This is down. This is as you look 


down the chute to the machine, compactor machine. This is 


the piston. It got big teeth. He come out and he press the | 
| 
garbage what is here, like the can is here and the garhaae her¢ 


| 
he push this ont to the haq and hea come down here from the 
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chute and this is the ramp, the garbage hit the ramn and he 
fell down. He is not flat. He is angle, you know. Here 
comes the garhage and the piston comes out to the front and 
press the garbage, 

Q Mr. Herman, before you sit down and while the 
jurors can still see this, as you open the hopper door, the 
one with the two clasps and you bring the honper door down, 
and if you were to look in, woulda you be able to see that 
what you just described? Would you he able to see this 
piston with the pronqs, the teeth? 

A Yes. If you stay here and you loo! down, you wil} 
see this. 

(Witness resumes witness stand.) 

0 Now, this pigton that you have been describing to 
us and you have shown to the jury, does that move Slowly as 
it comes in to compact the garhage? 

A Yes, he iii aikitlt 

9) About how long do you say it takes for the piston, 


if it's all the way hack, to come all the way forward? 


A About 20 second. 

0) Now, on Plaintiff's Exhibit 2, this is a picture 
of the machine. Would you take a look at that, Mr. Herman. 

A Yes. 


MR. IVONF: 2 is net in evidence. Mav T have l 


18 


19 
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in evidence? That is what I asked for. 
Q Plaintiff's Exhibit 1 is in evidence. Take a look 


at that please, sir. 


A Yes, that's the machine. 


© You see there the hopper door is Open, is that correct 


A Yes. 


Q When that is operating, that hopper door is kept 


closed, is that true? If the machine is workiiq, it's comnact- 


ing garbage? 


A What you call hopper door? You call this door? 

0 Yes. This door is a hopper door. 

A Yes, the door is closed as the machine is working. 
2) The reason you close the door is hecause some 


garbage could pop out, is that riqht? 
A Thats right, yes. 
9 On the left side of that machine as vou are facing 


it, are there certain controls there? 


A Yes, the switches are here. 
Q Tf you would come down aqain, Mr. Herman -- 1 um 
sorry to ask you to do this -- come down and show the jury, 


for example, which is the electric eve that appears on the 
outside, 
(Witness leaves witness stand.) 


A The little hox. 


| 
2 
~ 
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0 Is that like a cylinder? 
A Yes, that is the electric eve. As soon as some 


garhage block the electric eye inside if the machine is on 
the piston starts comina. 

Q If the machine is ee off position, then it 
can't start, is that correct? 

A No, 

‘@) Where is the off and on switch, that is, on this 
machine? 


A Here it is right here is the button. 


| 
MR. SHANDRLL: May we have that marked, your Honor, 


the location the witnessis pointing to? 
THE COURT: Fine. 
MR. IVONE: Put it elow where vou put your finger 
so you don't close off the knob. 
(Witness writes.) 
@) Besides that switch, Mr. iaeinat ie also have anotha 
switch on the wall,, you told us. 
A On the wall is one more switch. That is the main 


switch which completely disconnects the nower going to the 


machine, 
| 
(@) In other words, that is the master switch? 
A That's the master switch. 


(9) Also known as a junction hox? 
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Over here on the wall. 
In other words, in back of the machine on the wall, 
that's where that is contained? 
A Yes. 


Q And there are wires leading into it, is that right? 


! 


A Yes. 


12) Down at the bottom if you were to face the front of! 


it, I see thereis a long sausage shaped hack attached to the 


machine. 


A Yes. 

Q Is that the bag you described before? 
Yes. 
That hag you say is ahout 29 feet long? 


Yes, he come 20 feet. If he run he come up to 29 


If you have the room to stretch out that 20 feet 
in theroom where the compactor is, that compactor could con- 
ceivably go until all the garhage is in that 29 feet, is that 


correct, hefore it stons? 


A But not in this room hecause this room is no so 


So the room is too short, is that correct? 


Yes. 


About how far away is the wall to the area where | 
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* | the garbage comes out from? 
3 A About ten feet, 
4 9 So that the most you could fill up is a ten foot 
5 bag, is that it? 
6 A Yes. 
9 And when that ten foor baq is filled un, the machin} 
° 8 ‘ 
cuts off, is that correct? 
9 
A Yes, is the switch on the front here. 

0 9) Where is the switch on the front? 
i | A Over here is location of the awitch. 
2 | MR. IVONE: Will the jurors look where he is 
3 | pos ating, 
14 THE WITNESS: Riqht on the front. 
15 Q When you say right on hy the front there, that woul! 
" ! be approximately two feet from the heqinning of the machine? 
“_ 
wf A Two, three feet, yes, I would say, yes. 
" ! a) [t is on a sort of har, is that correct? 
~ } ' 
ie A Yes, on.the bar. | 

| 
20 || ; : | 

@) And that bar is a har which contains and holde u 

| 
21 the haq? 
2 | A Yes. 

| 
ad i a) So it aolds up in an open position, corcect? 

A Yes. 

' 
% 9 So that the garhage can readily qo through? 


to 


gg F B 
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A (Witness nods.) 

MR. IVONE: Someone has requested that that he 

marked. 

Q Would you mark where the switch is that would 


automatically cut the machine off when the bag is filled? 


A Right here (writing). 

19] Now, did you ever disconnest that switch? 
A No. 

a) T don't follow that. 


Was that switch left on the machine in an operating 


condition or did you eliminate it? 


A No, we don't disconnect it. It is on the machine 
ati. 
0 Did you disconnect that -- withdrawn. 


Did you disconnect any of the wires leading to it 

so that it would not operate? 

A No. 

0 Now, at.the time let's sav in Julv of 1972, that 
switch was onerating, it was in overating condition? 

A It's hard to remember. 1 don't know. 

Oo Did you have any repairman in to fix that particu- 
lar switch? 

A We have two times in different huildings. 


9 Now you are talking ahout different buildings. 
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We are tailing ahout building number 7, Mr. Herman, only 


buileing mimber 7. 


Nid you have any repairman fix that narticular 


swi'te'i? 
A I don't remember. 
a) And in 1972 it was Charter Compacting that was 


Going the work, the repair work or service work? 
| A Yes, I think so. 
9) By the way -- 
MR. IVONE: You can sit down. 
(Witness resumes witness stand.) 
Q Universal Thermal, they came over several times 
to instruct your men on how to operate the machine? 
A Yes. 
0 Did they come over when you called for them, 


when you told them to come? 


A No. 
Q When did they come? 
A They come and they call us down, me and my assis- 


tant, and say what ase we want to know about it, and they 
show us again. 

9) In other words, they showed you originally when 
they put in the machine how to co it, is that correct? 


A Yes. 


qweg 19 


Q 
correct? 
A 
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Did they show it to you and your men? 
Yes. 


And after that they came down again, is that 


Yes. 


And they asked you then if you have any questions 


about it, is that it? 


A Yes. 


0 


A 


0 


A 


correct? 


0 


Merced? 


A 


oO 


And you people had some questions? 
Yes. 


And Mr. Rivera had some questions? 


And Mr. Diaz had some questions? 

Yes. 

And Mr. Sulliverez had some questions? 
That's right. 


And they answered all the questior = that 


Yes. 


And this was hefore the accident happe ied to Mr. 


Yes. 


Now, how ahout your porters and handvmen;: were 


they instructed specifically by Universal Thermal? 
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2 
A No. 
: MR. SHANDELL: Objection. 
‘ THE COURT: I am sorry. tT didn't catch the 
} 
5 | 
question, 
| 
6 | 
| MR. TVONE: I said how about the porters and handy- 
; | men, were they instructed hy Universal Thermal, and he said 
R ! 
no. 
g 
THE COURT: You are talking about porters like ME, 
10 
Merced? 
ae THE WITNESS: No =~ I am sorry. 1 don't understand 
: a | 
| right. I was thinking -- if he said handvmen. ; 
13 J 3 : , 
! THE COURT: Let's drop the handyman hit. Let's 
14 |! 
| stick to porters. 
| ; . | 
H .@) Did Universal Thermal instruct the porters? 
16 || 
l A No. 
7 || ; | 
‘@) Did the porters qet instructions from somebody? 
18 
at Yes, 
l 
19 || 
i 1) From wham. 
1 A From my assistant, from the foremen of porters and-; 
21 || : ; Mee” 
|| from three quys: Diaz, Rivera and Sulliverez. 
a) A porter. such as Mr. Merced, was he instructed in 
| | 
23 ‘ ‘ : 
English or in Spanish? 
24 | B : | 
| MR. SHANDELL: Objection, vour Honor. 
| 
THE COURT: If he knows, I will allow it. 
! | 


~] 
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MR. SHANDELL: Why don't we talk about a particular 

person, if your Honor pleases, Mr.Merced? 

THE COURT: I think he means Mr. Merced, 

Do vou know how Mr. Merced was instructed, that 
is to say, in what lanquage? 

THE WITNESS: In Spanish. 

THE COURT: In Spanish? 


THE WITNESS: Yes. 


Q Do you knowwho did the instructing? 
A Yes. 
! 

9 Who? 
A Mr. Rivera, Mr. Sulliverez, and Mr. Sandoval - I 

am sorry --— Sanchez. | 
1) Mr. Sanchez? 
A Yes. 


9 
( 


ts 
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Do you know where Mr. Sanchez is now? 
I. hear he is someplace in Puerto Rico. 
Do you have his address? 
No, sir. 
How ‘about Mr. Sull‘:verez? 
He is also! someplace in Puerto Rico. 
Do you have his address? 


Also no. 


And you will not be able to obtain that address? 


Do you have any records which will show you what his address 


is in Puerto Rico? 


A 


QO 


A 


Plaza. 


Q 


No. 

How about Mr. Rivera? Do you have his addtrfss? 
Yes. 

And what i» that? Do you remember it? 


He is here 300 Greenwich Village in Independence 


That is the three new buildings he is the suner now. 


You mean Greenwich Street? Independence Plaza js 


over here by the Hudson River. 


A 


Q 


correct? 


A 


Yes, by the Hudson River. 
After the accident happened -- withdrawn. 


A report has to be made to your boss, is that 


Yes. 


19 
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Q After'an accident happens, is that made by Mr. 
Nelson? Mr. Neison makes a report, is that correct? 

A Yes. 

Q De you give information to Mr. Nelson so that he 
can make the report? 

A Yes. 

Q Did you talk to Mr. Merced any time after the 


accident, either in the hospital, wherever it was, as to 


how the accident happened? 


A Yes, I talked to him. 
Q And did you tell Mr. Nelson what Mr. Merced had 
told you? 


MR. SHANDELL: Objection, your Honor. 


THE COURT: I will allow a yes or no answer. 


Q Did you: tell Mr. Nelson what Mr. Merced told you? 
A Yes. 
Q Based upon what you told Mr. Nelson, did ha write 


out his report? 
MR. SHANDELL: Objection, your Honor. 


THE COURT: Overruled. 


@) Do you understand my question? 
A What I told Mr. Nelson? 
Q No. I said, based upon what you told Mr. Nelson, 


did he then write out his report? 


bo 
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A Ye=, he make statement to Workmens Compensation. 
THE COURT: That is not the question. Did Mr. 
Nelson, to your knowledge, fill out a written report form to 
submit in the company, if you know? 
THE WITNFSS: I don't see him. 
THE COURT: You don't see him? 
THE WITNESS: No. I think he do anyway. 
THE COURT: You think he does, but you weren't 
present so you don't know of your own knowledge? 
THE WITNESS: No. 
Q With respect to the information that you gave to 
Mr. Nelson, did you give it to him on the same day of the acci- 
dent? 
A Yes. 
MR. IVONE: Your Honor, I again offer Defendant's 
Exhibit A into evidence. 
THE COURT: ‘aah we get to that, I think there is 


a little bit more groundwork. He says he talked to the 


plaintiff. 
MR. IVONE: Yes. 
THE COURT: Well? 
Q Mr. Herman, what did Mr. Merced tell you as to how | 


the accident happened? 


A I was visiting Mr. Merced in hospital I think it 
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was next day, and I said, "What happened? Did you shut off 


the switch before you do something inside?" 


He said, “No, we no shut off switch and the machine’ 


come." 
| 


And I don't want to bother him because that was the 


24 


second day, you know. That's what I hear from Mr. Merced. 

MR. IVONE: May I have that complete answer read 
we your Honor? 

THE COURT: Yes. 

(Answer read.) 

MR. IVONE: Your Honor, I now offer this into 
evidence. 

THE COURT: Before we get to that, do you remember 
anything else that Mr. Felix Merced said to you about the 
accident in the hospital on the day after? 

THE WITNESS: I think he say "Me like clean glass 
from the machine." 

THE COURT: I'm sorry, I didn't catch that. 

What about glass? 

THE WITNESS: He wanted to clean some piece of 
glass from the machine, from inside. 

THE COURT: Clean a piece of glass in? 

THE WITNESS: Yes, what was on the bottom in the 


machine. 
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to 


THE COURT: In the bottom of the machine? | 
3 THE WITNESS: Yes. 
4 THE COURT: Anything else you can recall that mr. 
5 | Merced said? 
THE WITNESS: No. 
| MR. IVONE: May I continue? 
THE COURT: Surely. 

Q By the way, you just said that he told you he was 
trying to clean a piece of glass from the bottom of the machine. 
1] May 1 *3k vou, sir, in looking at Defendant's Fxhibit B, when 
you say the bottom of the machine, where would it be with 
respect to the piston? 


MR. SHANDELL: Objection, your Honor. 


15 | MR. IVONE: He is pointing, your Honor. 

16 || THE COURT: The objection is put to the form of 

7 the question, and I think Mr. Shandell is correct. Rephrase 

18 it. , 

19 | Q When you talk about the bottom of the machine, what | 
20 do you mean by bottom of the machine? 

2) i MR. SHANDELL: Objection, your Honor. The question 
~ is what did Mr. Merced mean by the bottom of the machine. | 
™ THE COURT: I would think that would be it. 

a | @) What did you understand Mr. Merced to mean when he | 


{| } 


25 | said bottom of the machine? 


10 


lt |! 


®& F 8S B 


119a 
gwlt Herman-cross 77 

MR. SHANDELL: Objection, your Honor. 

THE COURT: Again, there is a point here which 
counsel is making which I think he is correct on. 

MR. IVONE: May I offer now this statement into 
evidehce, your Honor? 

MR. SHANDELL: I renew my objection. 

MR. IVONE: Defendant's Exhibit A. 

THE COURT: What is the basis of your objection to 
the statement, Mr. Shandell? 

MR. SHANDELL: Thirdhand report of a thirdhand 
hearsay statement, your Honor. It purports to be what some- 
body told somebody what somebody told somebody. 

THE COURT: But the somebody is here. 

MR. SHANDELL: May I inquire of this witness on 
woke dire? 

THE COURT: You certainly may. 

VOIR DIRE EXAMINATION 

BY MR. SHANDELL: 
Q Mr. Herman, how do you say glass in Spanish? 
A I don't know. I don't speak Spanish. 

THE COURT: Are we to understand correctly that 
when you talked to Mr. Merced you and he were speaking English? 

THE WITNFSS: Broken English. That's why I 


exactly say like -- 


to 
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THE COURT: They way he put it? 
THE WITNESS: The way he put it. 
Q How do you say "Wood" in Spanish? 
MR. IVONE: Objection. 


THE COURT: Sustained. 


@) You don't speak any Spanish at all? 
A No. 
Q You say you were communicating with Mr. Merced 


about how this accide rt happened? 
A I called my assistant and he talked with him. 
MR. IVONE: If your Honor please, may I object at 
this point that this is cross examination, not voir dire. 
THE COURT: It is a little fine here due to the 
language problem. So far I don't think it is inappropr .ate. 
You told us so far you and Merced conversed in 
English or broken English, is that correct? 
THE WITNESS: Yes. : 


THE COURT: Next question, Mr. Shandell. 


Q What you told Mr. Ivone is what you understood Mr. | 


Merced to have communicated to you im broken English in the 
hospital on the day after the accident, is that what you're 
saying? 

A Yes, he talk to me broken English also before the 


day of the accident. 
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Q We are talking about the day of the accident. 
A Oh. 
Q He was in the hdspital, is that right? | 
A Yes. 
Q His arm had just been taken off, is that right? 
A Yes. 
Q And he was talking broken English to you? 
A Yes. 
Q And that is what: you sey you gathered from his 


broken English as you talked to him in the hospital, is that 


right? 
A Yes. 
Q Did you tell Mr. Ivoné you only asked what happened 


and you didn't want to inquire further? Is that what you 
said to Mr. Ivone? 

A Yes. I just say what he tell me. 

Q Did you tell Mr. Ivone you didn't want to ask Mr. 
Merced any more questions? 

MR. ISAAC: I don't know, your Honor -- 

THE COURT: In any event, what he has said has been 
brought to the attention of the jury. I don't see any point 
in repeating. 

Q Is that because Mr. Merced was in pain and anguish? 


A That's right. I lost my finger. I know how he feel. 
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2 MR. SHANDELL: My objection stands, your Honor. 
3 THE COURT: Your objection stands on what basis? 


{ I am not sure that I follow you. 


or 


MR. SHANDELL: It is my objection that what Mr. 

fi Ivone is seeking to put into evidence is not Mr. Herman's 

? statement but Mr. Nelson's statement that Mr. Nelson said he 
got from Mr. Hermiun and some others on the basis of apparently 
what Mr. Herman says he spoke to Mr. Merced in broken English. 
10 To me it is a third-hand and very unreliable piece 
11 of hearsay and I make my cbjection on that ground. 


12 THE COURT: I am not sure it is quite that. 


13 In any event, let me ask you a question before I 

14 rule on this, Mr. Herman. 

6b | At the cime you talked to Mr. Nelson, was anybody 

16 else present, any one of your assistants? 

17 THE WITNESS: I don't remember. 

18 || THE COURT: Rivera, was he there? 

19 | THE WITNESS: At the time he was there, but if he 

20 | was there exactly the time -- if we was there together, I 

21 don't remember. 

22 THE COURT: You don't remember. But you do eviiniantale 


23 talking to Nelson about what -- 


THE WITNESS: Yes, what happened. 


23 | THE COURT: What Mr. Merced told you. 


a a 
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May I see the proffered exhibit, please, Mr. Ivone? 

MR. IVONE: Yes, your Honor (handing) . 

THE COURT: Mr. Herman, may I show this document to , 
which has been marked as Defendant Auto Pak Fxhibit A for 
identification and point out to you the third paragraph, number 
3, here. 

Read the written material which continues over 
here to the top of the page end then it has the signature or 
what purports to be the signature of Nelson. Just read that 
to yourself, if you would. 

(Pause. ) 

THE COURT: Do you have any difficulty reading 
Nelson's handwriting? 

THE WITNESS: Just this (indicating) . 

THE COURT: Why don't you continue over there. I 
think it will come clear to you if you can read the page that 
follows. 

THE WITNESS: Yes. 

THE COURT: Did you read it all? 

THE WITNESS: es. 

THE COURT: Is there anything in there that 
refreshes your recollection as to anything else which Mr. Merce.) 
may have mentioned to you personally when you talked to him 


in the hospital? 


LZ 


10 
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THE WITNESS: 


went down to the compactor room and I look in the machine and [I 


see there was two, three small pieces of glass on the bottom 


in the machine. 


MR. WILENSKY: 
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After we take him to hospital, I 


I am having trouble hearing. 


THE COURT: He Says *: at after he came back from 


the visit with Mr. Merced he went down and inspected the ma- 


chine and «oticed some pieces of glass. 


Is that correct? 


THE WITNESS: 


THE COURT: That wasn't really what I was seeking 


to get. 


MR. SHANDELL: 


Yes. 


May I ask your Honor to instruct 


the jury to disregard that statement? 


TNE COURT: Yes, I indeed will, as I was just 


about to. 


Let me repeat: That was not what I was seeking to 


get. Therefore I will ask the jury and everybody else to 


disregard what Mr. Herman just said. 


My question is, having read this material that you 


just read, do you remember anything else that Merced said to 


you other than what you have told us? 


THE WITNESS: 


No. 


THE COURT: I am going to overrule the objection 


Cs 
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of the plaintiff's counsel and Defendant's A wil] be received 
for whatever it is worth. 
(Defendant Auto Pak Exhibit A received in 
evidence. ) 
THE COURT: Any other questions, Mr. Ivone? 
e 
MR. IVONE: Yes, sir. 
THE COURT: All right. 
BY MR. IVONE: 
(@) Mr. Herman, you looked into that machine when you 
returned from the hospital? 
A Yes. 
MR. SHANDELL: Objection, your Honor. 
Q What did you see at the bottom? 
MR. SHANDELL: Objection. 
THE COURT: I'm sorry. 
MR. SHANDELL: Objection. 
THE COURT: Overruled. 
MR. SHANDELL: This is highly removed in place of 
time and circumstance including a running compactor. 
THE COURT: That may be. It goes to weight. Anyway 
I hope there will be developed precisely the time. I am 
overruling your objection. You may argue that but that does 
not mean it won't come in. Go ahead. 


Q Tell us what it is vou saw at the bottom of the 
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machine. 
A The machine was clean only was two or three small 
pieces of glass laying down in the hottom of the machine. 
.) When you say in the bottom of the machine, where was 
the glass as compared to the piston? Tell us, Please. 
THE COURT: You are looking at Exhibit -- 


MR. IVONE: I'm sorry, your Honor. Defendant's 


Fxhibit 8, your Honor. 
A I call this bottom here, where is the cam. That 
is the bottom, all the way at the bottom o£ the barrel and the 
le piston go over. 
y QO In other words, the piston would have gone over 
M4 these nieces of qlass? 


A Yes. The piston was in the position like now and 


lo the qlass was somewhere here. 


| Q You are pointing to where there is a beer can in 
the picture? 
19 D, Yes, that's right. 


0) THE COURT: How long after the accident, approxi- 


21 mately, was this when you went down und looked and saw this 
qlasg? 

Jt THE WITNESS: I would say half-hour. 

a THE COURT: A half-hour later? 


3 THE WITNESS: Yes. I take him to the hospital. 


| 
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” THF COURT: Tt isn't too far from your place to 
4 | Beekman Downtown iospital? 
4 THE WITNESS: One block. 


THF COURT: Anything else, Mr. Ivone? 


wn 


6 MR. IVONE: May I read that statement into 


q evidence? 


8 THE COURT: You mean you want to read it to the 
9 | jury? 
10 MR. IVONE: Yes. 


7 THE COURT: Surely. 


Pale} 


5 


{tems 


at thi 


Honor. 


CROSS 


BY MR. 
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(Defendant's Fxhibit A read to the jury.) 


MR. 


IVONE: 


Your Honor, it is a form and I will 


read the printed portions along with the handwritten portions. 


(Counsel read from Defendant's Exhibit A to the 


ury.) 


MR. 


TVONE: 


Your Honor, there are certain other 


on here but I don't believe it is necessary to read them 


s point. 
THE 
Mr. 
MR. 


MR. 


THE 
MR. 
EXAMINATI 
REGAN : 


Mr. 


COURT: 
Kohler? 
KOHLER: 


ISAAC: 


COURT: 


REGAN: 


ON 


Herman, 


of instructions on the 


THE 


COURT: 


him when he was on the 


MR. 


Yes. 


MR. 


REGAN : 


REGAN: 


Whatever you choose. 


No questions, your Honor. 


No questions at this time, your 


Mr. Regan? 


I have a few questions, your Honor. 


you were given a booklet, I believe, 
»speration of the compactor. 

You mean the one thct was shown to 
stand? 


Yes, your Honor. 


Mr. Ivone, will you concede that this 


to 


6 
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is a booklet published by yur company? 

MR. IVONE: Yes, of course I concede that. 

It looks like this, your Honor. It is an orange book, orange 
and white, with a little hippo in the middle of st. 

MR. REGAN: To save time, will you concede that any 
oral instructions that were given by Universal Thermal were in 
conformity with this booklet? 

| MR. IVONE: I don't know how I can even answer that, 
your Honor. I don't know. 

Q Do you know, Mr. Herman, what oral instructions 
were given? Could you tell us any oral instructions that were 
given? 

A I didn't understand that. 

THE COURT: He-doesn't understand you, Mr. Regan. 
You mean oral instructions by the Universal men at the time 
the equipment was first started up? 

MR. REGAN: Yes. 

THE COURT: Well, help him out so he understands 
you. 

Q You mentioned before when Mr. Ivone was questioning 
you that the Universal Thermal people, the ones that put in 
the compactor, gave some instructions. 

A Give us instructions. 


Q They gave you this book that was put out by Auto 


ts 
ee a 
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A Yes. 
O It is a service manual, instruction manual? Is 
that right? 
Yes. 
Q Did they also tell you some things about the 


operation of the compactor? 


A Yes, they do. 

Q What did they tell you, do you know? 

A How it is operated. 

¢ Was that in conformity with this instruction 
manual? 


MR. SHANDELL: Objection, ycur Honor. 
MR. ISAAC: Objection, your Honor. 
THE COURT: Yes. I don't think we have it in the 
record that he necessarily checked what they said in the 
instruction maunal. For that reason alone I will sustain it. 

Q What did they tell you? 

A To show us what the switches, how it operates, what 
is the chute door, how we can prevent safety, you know, 
accidents. 

Q And you have read this instruction manual? 


A I read this, too. 


Q And is that what this says? 


to 


or 
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MR. IVONE: Objection, your Honor. It speaks 
for itself. 

MR. ISAAC}: I object also. 

THE COURT: I think I am going to sustain the 
objection. 

MR. REGAN: Your Honor, all I am trying to do is 
show that everything that Universal told Southbridge came from 
pen Pak. 

THE COURT: Whatever you are trying to do is not 
what I am ruling on. What I am ruling on is the methodology. 
I don't quarrel with you but I don't think this is the way 
to do it. 

MR. REGAN: That is all I have, Judge. 

THE COURT: All ‘right, Mr. Wilensky? 

MR. WILENSKY: I have no questions of this 
witness, your Honor. 

THE COURT: Redirect, then, if any? 

MR. 3HANDELE: Yes, your Honor. 

REDIRECT EXAMINATION 
BY MR. SHANDELL: 

Q Did you tell Mr. Nelson that Mr. Merced had 
told you he was trying to clean the machine? 

A I tell Mr. Nelson what Mr. Merced tell me. 


MR. SHANDELL: Move to strike the answer as not 


22 
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responsive. 
THE COURT: Yes, but, again, I am not sure that 
the witness heard you. Would you please repeat and raise your 
voice just a bit? 
Q Did you tell Mr. Nelson that Mr. Merced told you he 


was trying to clean the machine when the accident happened? 


A Yes. 

a) Did this machine need to be cleaned? 

A No. I tell him he try to reach some pieces of glass 
from it. 

Q Is that the same thing as cleaning the machine? 

A No. It is not the same thing. 

Q So you tell Mr. Nelson that Mr. Merced told you he 


was trying to clean the machine? 
A No, I don't tell him. 
Q Now, de you remember when somebody representing 


Southbridge Towers came to you and asked you in detail how the 


accident happened -- what you knew about the happening of the 
accident? 

A Scmebody from Southbridge Towers? 

Q Yes. 

A Yes. It was Mr. Nelson. 

Q Somebody other than Mr. Nelson, an investigator 


who took a statement from you. 


Lo) 
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A Some lawyer. 
THE COURT: Some lawyer came and saw you? 
THE WITNESS: Yes, to ask me. 
THF COURT: All right. 
Q And you gave a long statement about how the 


accident happened? 


A I answer some questions what he ask me. 
Q DO you remember giving him a long statement that you 
signed? 
MR. ISAAC: I object to the form of the question, 
your Honor. 


THE COURT: Yes. In other words, Mr. Shandell, 


do you mean a statement in writing? People use the word 


“statement” differentiy. 


Q 


A written statement, sir, do you remember giving 


a written statement about this case? 


A Yes, I do. 

Q When you gave that written statement did you sign 
it? 

A Sure. 

Q And is this a copy of the signed statement you 


gave (handing) ? 
A Yes, sir. 


Q Does it bear your signature? 


1 
i 


20 
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MR. SHANDELL: May we mark it for identification, 
sir? 
THF COURT: Please do. 
(Plaintiff's Exhibit 5 was marked for identifi- 
cation.) 
Q When Mr. Merced spoke to you in the hospital the 
day he had his hand taken off, did he shout to you? 
THE WITNESS: Your Honor, he does not have to show 
me the hand. I see the hand. 
THE COURT: No, no. The question is apparently, 
he wants to know if Mr. Merced had shouted at you. 
Is that correct? 
MR. SHANDELL: Yes. 


A No. 


th 
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2) How could you hear him if he didn't shout? 
MR. IVONE: Your Honor, I object to this. Ouite 
frankly, I don't understand this. 
THE WITNESS: I don't understand. 
THE COURT: The witness doesn't understand. 
Let's rephrase it this way: Did you have any 
difficulty hearing Merced there in the hospital. 
THE WITNESS: No.. 
THE COURT: Next question. 
Q Well, sir, did vou qather that what Mr. Merced 


told you was that a bottle had been stuck? 


A No. 
9 It wasn't a bottle that was stuck? 
A No, he don't tell me. 


QO We didn't tell you about a bottle that was stuck? 
A No, 
9) Well, when you gave this statement to the lawyer 


who came to you and asked you to tellhim all that you ! new 


labout the case, from Southbridge Towers, did vou tell the 


lawyer that what: . Merced had told vou was that a hottle 
had gotten stuck? 

MR. TVONF: Ohjection, your Honor. The statement 
is not in evidence. 


THR CouRT: T know it is not in evidence but I will 


5 
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Allow him to answer that. 
However, do you want a chaner to read that again, 

THE ViITTNESS: Yes. 

YUN COURT: Take your time. 

MR. IVONE: If your Honor please, fur hermore Mr. 
Nerman is a witness called by the plaintiff. If he wants to 
impeach him -- 

MR. SHANDELL: On cross-examination he made the 
witness his own witness, your Honor. 

THE COURT: Yes. This subject was gone into by 
you, Mr. Tvone. You made this qentleman your own witness or 
this purpose, which is perfectly proper, and nohody objected. 
Now, he will have the right to go through the statement and, 
in effect, cross-examine him ahout this. 

Do you want to offer the statew-nt in evidence? 

MR. SHANDELL: I would like an answer to that 
question. 

THE COURT: While he is reading that do you wont 
to offer it in evidence? 

MR. SHANDELL: Not at the moment, your Honor. I 
will gqet to it. 

(Pause, ) 


THE WITNESS: There was so much confusi. 1 with the 


21 
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| 


137a 


95 
rdscg 3 Herman-redirect 


accident, you know, 
THE COURT: Repeat the question, Mr. Shandell. 

Q Did you tell the lawyer from Southbridae Towers 
who came to take this long statement from you that what you 
understood from Mr. Merced was that hz tried to qet out a 
bottle that was stuck? 

A It's possible he tell me, you know. But when I 
checked the machine there was no bottle. There was just two 
pieces, three pieces of glass there, small pieces. 

MR. SHANDELL: Your Honor, I move to strike out 
everything after "it is possible." 
THE COURT: I agree. 

(0) When you made that statement, sir, did you try to 
tell the lawyer from Southbridge Towers evervthina you knew 
about the case? 

MR. IVONE: Objection,your Honor. 
THE COURT: No, I will allow ra 


(Pause.) 


A Yeah. There was trouble with the switch over there, 


with the same machine a month hefore. 

MR. SHANDELL: I move to strike the answer as not 
resm isive, your Honor. 

THE COURT: Yes, I agree. Rut may I suqqest that 


the way to do this is to put the question you really want 
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é answered, 
3 9 Did you ever tell that lawyer who came to take that, 
‘ é | 
5 7 long statement from you that you had qone back and found qlass 
° in the hottom of the machine? 
6 | 
A I don't remember. 
| 
4 9) Well, look at it. See whether it says anything 
, | 
about that. Does it say anywhere in that statement there 
9g 
; that you found glass at the bottom of the machine? 
sa A It just say bottle. 
It Q It says a stuck bottle; is that right? 
2 A Yeah. 
re " i 12) It says that Merced told you there was a stuck 
4 | - | 
} bottle; is that right? 
iS | Sir, would you answer the question? 
| 
6 | A Yes. 
- \ Q It says Merced told you there was a stuck bottle? 
18 } A Yes. 
| 
19 Q Now, sir, I take it you wouldn't know how to say 
i} | 
20 | bottle in Spanish any better than qgiass; is that true? 
| 
21 MR. ISAAC: Objection, sir. 
= i THE COURT: Sustained. We have already covered 
3 «Ol : 
| the language noint. 
1) 
a } a) In broken English could vou tell the difference 
: % | when Mr. Merced was saying in the hospital vidrio or bottle? 
| | 
r 


to 
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| 


| 
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| 
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i 
A I understand broken glass. 
| 
Doesn't it say in 2 statement stuck hottle? | 
A Yeah, they say stuck hottle here, veah. 


MR. SHANDFLL: I offer the statement in evidence, | 
your Honor. | 


MR. ISAAC: May I sce it, Nlease? 


(Pause.) 


THE COURT: Gentlemen, what is your position? 
MR. IVONE: No objection, vour Honor. | 
THE courr: Ali right. 
MR. ISAAC: Your Honor, I haven't seen this. Would! 
you bear with me a few moments? 
THE COURT: Well, I would rule so far from what 
I have heard that it will he received in respect to the | 
defendant Auto Pak. We will reserve, however, the enportunity| 
for you to look at it. But I am surprised you haven'* seen | 
this prior to trial. | 
MR. ISAAC: No, sir, I have never seen this. And 
T contest that a lawyer from Southbridge took this statement. 


That is why I want to read it. I don't know what it is. 


THE.-COURT: We will reserve, as I said, to your 


chance to look at this. But Auto Pak having not objected, 


| 
| 
| 
Client an¢ anyhody else, Mr. Isaac, until you have had a 
; ; 
we will receive it as to them. 

| 

| 
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to 


Now, I have another case waiting, i.r. Shandell. 


3 iow much more questioning do you have in respect to the 
4 witness? 
5 MR. SHANDELL: I think IT am through, your Honor. 
6 TRE COURT: Since Mr, Herman is in the control, | 
7 T assume, of Southbridge we will excuse him now subject to | 
possible recall, Mr. Isaac, if you want him. 
9 MR. ISAAC: Thank you very much. I can reserve | 
10 mv rights to go into this matterand if it should get to that | 
YW | particular point in time, some later point in the case, I | 
12 | will be permitted to go into this in addition to other evidenc!: 
iS 1 ae necessary; is that all right, Judqe? 
\| 
| THE COURT: Yes. | 
\| 
15 | MR. ISAAC: Thank you very much. | 
16 | THE COURT: Ladies and qentlemen, we will suspend | 
v7 | for the evening. T want to remind you of a simple obvious fact, | 
4 but it is important to keep in mind, and that is though we | 
19 | have made some proqress we haven't heard everything yet. | 
2 | In fact, we haven't even heard all the plaintiff's case. | 
a | My advice to you is that vou put the case out of | 
9 22 | your minds entirely and don't talk about it with anybody | 
3 else. It is only your business. Keep an open mind hecause 
jwe ‘haven't heard all the evidence, and the sities tiie vet hy 
2% | any means, 
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Now, the normal court day, which we will he 
following tomorrow, by the by, we start at 1M o'clock. We 
can't start if one of vou is late or if one of the lawvers 
or the judge is late. We all have to be here. So please he 
in the juryroom a few minutes before 19 so we can hopefully 
get a prompt start at 10, 


Without further ado TI will sav qoodniqht to all of 


JUROR NUMBER 4: Miqht T ask what is normal closina 


THE COURT: Between 4:15 and 4:30. If there is 
any change that I know about in advance, I will consider it 


my duty to wan you in advance. Sometimes things happen 


| though, that I don't know about until they happen, hut normally, 


| we work a 10 to 4:15 to 4:30 dav in this case,unless I shall 
advise you otherwise in advance. 

Very qoed. See you tomorrow. 

You are excused, Mr. Herman, subject to possible 
recall by your own company's lawyer. 

THE WITNESS: Thank you. 

THE COURT: Thank you, sir. 


(Witness excused.) 


(Ajourned to February 4, P75. BE LOOKS Me) 
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10:15 a.m. 


(Jury not present.) 

THE COURT: Gentlemen, may J state on the record 
one cf our jurors, I believe the alternate, two or three 
minutes ago was still not here. 

In the meantime, while we are waiting, Mr. Shandell. 
do you have another witness or what's your pleasure here this 


morning? 


MR. SHANDELL: Your Honor, my next planned witness 


was Mr. Jordan Danziger, who was subpoenaed to attend this 


| 
trial. Mr. Danziger is'an officer of Universal Thermal Corpora 


| 
tion. I don't see Mr. Danziger or his lawyer here. Mr. Regan 
seems to be misring also. 
MR. WILENSKY: He just stepped out. 


THE COURT: Mr. Danziger is here. 


MR. SHANDELL: I have a witness, your Honor. 


(Jury enters courtre.om.) 


THE COURT: Good morning, ladies and gentlemen. 
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2 | Where is your witness? We seem to be having a 
3 little trouble here. Again, Mr. Regan is not among the 
present. 

Will somebody do us the favor of stepping out -- 
come, Mr. Regan. 10 o'clock is long passed, sir. 

MR. REGAN: Your Honor, I have been here for some 


time. 


THE COURT: I was not aware of that. I apologize 
but we are having a little trouble collecting Ourselves once 
again this morning. 

Now, where is the witness? 
MR. SHANDELL: Mr. Danziger. 
JORDAN DANZIGER, called as a witness 
on behalf of the plaintiffs, being first duly sworn, 
testified as tollows: 
MR. SHANDELL: If your Honor please, may we exclude 


the witnesses again? 


THE COURT: You certainly may, but I just don't 


20 || know who is a witness and who is not. : 
a MR. REGAN: Witness to what -- to the accident? 
3 MR. SHANDELL: Witnesses who will be called at the 

” trial. | 
24 | 


I} MR. REGAN: Your Honor, I object to that. 


. | 
25 | THE COURT: First of all, gentlemen, as I just tried 
| | 
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to say, I don't know if there are any witnesses here. I don't 
understand either one of you, frankly. 

Are there any witnesses in the courtroom? 

MR. SHANDELL: I see some people in the room whose 
faces I don't recognize. I assume the attorneys for the defen- 
dants know whether they are witnesses or not. 

THE COURT: I didn't just direct this to you, Mr. 
Shandell. I don't know what to Say to you people. 

Again, I repeat, to all of you collectively, are 
there any witnesses, to your knowledge, in the courtroom? 

MR. IVONE: Your Honor, I do not know. I do not 
know the people in the courtroon. 

MR. SHANDELL: This gentleman in the blue jean 
jacket may be a witness. 

MR. REGAN: He is a potential witness but he 


certainly did not see the accident. 


THE COURT: I suggest that we go ahead and not make 


a contretemps with this. If he is not a witness to the acci- 
dent, I don't see any problem. 

MR. SHANDELL: He may be a witness to the events 
that surrounded the accident. 

THE COURT: Mr. Shandell, I point out to you, as you 
surely know, that I have not a clue as to who these people are. 


This is a public row. I am told he may ‘be a witness. I do 


' 


] 
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not see any real problem. sut if you feel there is a problem, 
IT suggest you consult with the lawyer who indicates that he 
knows this man and find out. Then if you feel that this has 
to be gone into, you have a right to tell me, but I cannot 
play from no information at all. 
You don't seem to have the foggiest of the fact 
th.t I don't know the witness. You surely can understand 
that simple tact. 
You want to consult with Mr. Regan here and then if 
you want to make an application, I wil! hear it. 
MR. SHANDELL: Your Honor, if there is a fuss about 
it, I will pass it. 
THE COURT: Mr. Regan is coming up. Maybe you can 
consult with him. 
(Counsel confer.) 
MR. SHANDELL: Very well, your Honor. We will 
proceed. 
DIRECT EXAMINATION | | 
BY MR. SHANDELL: 
Q Mr. Danziger, are you associated with the Universal 
Thermal Industries, tnc.? 
A Yes. 
(a) In what capacity, sir? | 


A Secretary. 


T2 
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Q Was this a compactor: of the extrusion type? 
A yes. 
Q Was it designed to perform without manual 


assistance? 
A Yes. 


Q Dic you at Universal Thecmal in connection with 
your installation work on behalf of Auto Pak receive from 
Auto Pak any instructions as to how this machine was 
Supposed to be operated? 

A Yes. 

9 I show you Plaintiffs' Exhibit 4 and ask you 
if that was the instructions you received from Anto Pak? 

A Yes. 

MR. IVQNE: What exhibit is that? 
MR. SHANDELL: 4, 

Q Did you ever receive from Auto Pak any other 

instructions about the operation of that uinaiineiein other 


than Plantiffs' Exhibit 4? 


A Not that I know of, You mean written? 

Q Written instructions. 

A Not that I know of. 

Q Did you ever receive any oral instructions from 


Auto Pak about the Operation of the machine? 


A Prom time to t ime through the years there was 
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é a lot of conversation back and forth in which there was 


undoubtedly some tepe of instruction Clarifying some other 


details. 


‘F,) 


QO Did you ever speak to a man by the name of 


Milton Klar? 


; A Yes, 
8 . 
@) Did you ever have a conversation with Mr. Klar 
9 
about the workings of this Auto Pak Gobbler? 
: A Yes. 
1] : ; ‘ 
° 9) Did you folks at Universal Thermal install the 
12 
compactors at Southbridge Towers? 
13 | 
A Yes. 
14 . . . 
o In connection with the installation of those 
| 
; 15 | 
compactors at Southbridge Towers did you give any Anatructiops. 
1| 
16 | 
to the people of Southbridge Towers as to how to operate 
17 | 
this machine? : | 
18 : 
} A Yes. 
19 | 
a) When was that done? 
20 || 
A I don't know the date. 
21 
Q Was it the time when the machines were being 
22 | | 
| installed? | 
33 | 
A Ye 
“4 | 
Q Did you ever give any instructions to Southbridge 
25 | 
| A : 
Towers concerning blo ‘xages that might occur in the | 
| 
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operation of the machine? 
A I don't know if any of our employees did, 
Q Did you ever recommend to Southbridge Towers 
any instructions concerning the recommended use of this 
machine, specifically, about how many hours it was to work 


or whether it was to be turned on or off or to run con- 


tinuous ly? 


A Yes. 
0) What did you tell to Southbridge Towers? 
You mean me personally? 
Universal Thermal. 
Just in actual words I don't know because it was 
1 verbal thing and I wasn't there. 
The substance, sir. 
All I coule tell you is what we generally tell 
the people where we place the compactors, 

Q What did you tell them? 

A That if at any time they had to do anything on 
the compactor or they were in doubt about anything, to 
pull the main line switch and call the company, meaning 
whatever company is servicing it at the time. 

Q Now, sir, did this machine havea any switches to 
turn it on and off? 


A Yes, 


to 
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Q You referred to the main line switch? ! 
A Yes. | 
Q Where was that located? ! 
A On the wall near the machine. 
Q Did this machine have a door to the hopper? 
A Yes. 
Q How far from the door to the hopper was it | 


to the main line switch on the wall? 
A It varies in various installations. I don't know 
about the particular one in question. 
Q What is the range of variance? 
A Generally betweon three and fifteen feet, sometimes 
even twenty. | 
| 
Q It was your instructions that if something | 
happened with the machine they were to turn off the main | 


line switch and call you or whoever was servicing the 


machine? Is that right? | 
| 


A Right. ° : 
Q Was there also a switch on the machine? 

| 
A Yes. 


Q What do. you call that switch? | 
| 
A It is a slop switch. 
Q Do you call it a control panel switch? 


A The stop switch is on the control panel. | 
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Q Will the switch on the control panel stop the 
machine from reacting to the electric beam, the eye beam? 

i Yes. 

Q DO you remember testifying in an examination 
before trial in this case under oath, sir? 

A I do, 


Q DO you remember saying this about the control 


panel switch, page 19 -- 


MR. REGAN: I must object to this, because the 
examination before trial was only received by me yesterday. 
The witness has never executed the examination or even seen 
it. 

THE COURT: I don't know anything about that, Mr. 
Regen. It may be you may have a stipulation about his not 
Signing. I wouldn't know. Again you gentlemen seem to 
think I am privy to your business, which I am not. 

What about that, Mr. Shandell? 

MR. SHANDELL: This examination before trial was 
just transcribed and recorded the end of last week. We 
all just received these copies, 

THE COURT: Weli, do you agree that “fr. Danziger 
has not seen it? 

MR. SHANDELL: Mr. Danziger has not had the op- 


portunity to sign this. 
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THE COURT: Very good. If you want to ask him 
anything, would you please show it to him and ask him if 
he recalls it and whether that is what he said. 

MR. SHANDELL: If I may have a moment. I may 
have a Xerox copy. 

MR. IVONE: Since he is being shown a particular 
page, may he be shen it from the very beginning of the 
ties of questioning? 

THE COURT: Can we proceed, please. 

Q Mr. Danziger, at that examination before trial 
were you -3sked these questions ane did you give these 
answers under oath: 

"0O Can you tell me whether this machine is designed 
to enable the electric eye to operate while the machine 
is in the off position? In other words, is it designed 
to cast a beam while the switch is in the off position? 

"A Now it .2 nds which switch. 

"Q Well, ilet’s say the control panel switch. will 
yay eactivate the ele«* ic scam when it is in the off 
position? 

"A I am not sure." 

Did you say that? 

A Yes. 


Q And your instructions to Southbridge Towers were 


22 
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that if anything happened they were to throw off the wall 
Switch and call the service people? 

MR. ISAAC: -That wasn't the testimony. 

THE COURT: You may be right, but I think that 
was a fair question. 

A There is a difference in the question that he 

read from, this thing and the question he asked me. 
| Q Were your instructions to Southbridge Towers-- 


be I'm talking about this one; I'm talking about 
the first one. | 

.@) You say I did not correctly read the question. 

A You read it, but it is not the same as the 


question you asked me before you gave me this book, 


Ss & 8 BS 
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Q I see. Oh, sir, did you say that your instructiong 


to the Southbridge people were that they were to throw off 


the wall switch and call you? 


A I said that was the general instructions we gave 
most people. 

Q Thank you. Did you ever give any instructions 
to Southbridge about whether they were to run this machine 
continuously, or that they should or may run it for a 
certain number c* hours at a time? Did you ever give them 
any instructions along that line? 

A I don't know. 

Q In yow experience, did you experience in the 
use of this compactor that blockages or jamups occurred 


above the compacting cylinder? 


A It happens in all compactors from time to time. 

Q The cause of that, is that called bridging? 

A It happens by bridging, it's called bridging. 

Q Are there other causes of it? 

A Just a big object being thrown in or a malfunction 


of the machine, the ram doesn't operate, or it can just keep 


building up. 
Q But other than the fact that the ram doesn't 
operate -- 


A Or if the machine shuts off. 


| 
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Q And if it snuts off, did you experience that 
trash or garbage that came down the chute of a compactor 
such as this would be subject to jamups and obstructions 
caused by arching or bridging of the garbage? 


A Yes. 


THE COURT: Incidentally, the wora "bridging" is 


constantly used here. Have you ever heard that before in 
this connection, Mr. Danziger? 

THE WITNESS: Yes, it's a common term used in the 
trade. When trash falls in a position to form an arc or 
a bridge over the compacting chamber, 
falls on top of it, can't come down because it's supported 
by this bridge. 

THE COURT: In other words, all it really means 
is that, due to the size of objects of garbage or refuse 
that are thrown in here, they can catch one on the other 
end cause . bridge? 

THE WITNESS: Right, right. 

THE COURT: Fine, thank you very much, 

Q When this bridging occurs, is there a manner of 
Clearing this obstruction? 

A Yes. 

Q In your experience, how was this obstruction 


Cleared when it occur? ed? 


the rest of the trash 
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A You said how was it cleared? You mean in this 
particular building? 
10) How did people who had this problem with Auto Pak 


compactors usually deal with it in your experience? 


A They all seemed to devise their own ways. Some 


take a poker, some sort of a stick or poker, an iron rod, 


and reach into the compactor hopper door with the stick 
and hit the refuse. All you have to do is just generally 
touch it a little bit with the stick and it falls dow, | 
it breaks the bridge. 

Some people found if they put -- if it gets 
jammed up in the chute, they put water on it to make it 
heavier and fall down. All di‘ferent methods that people 
devised. 


Q Did you ever communicate to Mr. Klar that in 


your experience the people who were using this compactor 
under chutes were experiencing bridging erbaiine which ers 
‘rem sometimes ta open the hopper door and hit the garbage | 
with a stick or poker? 

A = don't know if I had to tell them. He was 
quite aware of it all the time. 


Q Did he communicate this to you? 


A Yes. 


Q Did he ever recommend to you any mans of coping 


oo 
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with this problem? 
A Not that I know of, 


Q Would this bridging, in your experience, be more 


likely to occur when a machine had been turned off and 


garbage had been allowed to build up in the chute? 


A Yes. 


Q Did ymand Universal Thermal ever give any 


instructions to Southbridge Towers about leaving the machine! 
On all the time in order to preven’ Sridging? 
A It's very possible. Id 't kn: for sure. 
Q Would you turn to page 67, Mr. Danziger? 


MR. IVQVE: What page was that, please? 


MR. SHANDELL: Page 67. 


A- 67? : | 
Q was | 
A I gO up co péige 31. | 
Q I will show you the real copy. I don't know what 


happened to the rest of the Xerox, 


MR. SHANDELL: May I approach the witness, if your | 


Honor please? 


Th= COURT: Yes, sir, é 


Q Were you, Mr. Danziger, asked this question 


commencing at line 2: 


"0 Mr. Danziger, did you give any instructions to 


h 
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Southbridge Towers with regard to whether the machine 
should be turned on or off at various times?" 
Your answer: "Not that I know of." 
Did you say that? 
A Yes. 
Q Did you also say, in response to the next 
question: 
“DO you know of any such instructions given 
about thet by any of your men to Southbridge Towers?" 


Your answer: "Not that I know of." 


A Right. 

@) Did you say that? 

A Yes. 

Q Did this machine, this compactor come equipped 


with a safety door on top of it? 


A Yes. 
Q Did you tell me before that this was an open hoppe 
A When you asked me about the machine itself, to 


describe the machine, I did. 


2) I ask you again, did the machine come equipped 


with a door? 
A The machine doasn't come that way, no. 


Q Was there some door that was put into this 


installation? 
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A Yes, 
Q Was that a fire door? 
A I don't know. We didn't install it, 
9 Do you know how it worked? 
A On this particular installation, I don't know. 
(9) You don't know? Do you know how it was moved? 
A On this one, 


Idon't know. Some are manual, some 


are hydraulic. I don't know what this was, 
Q Were they designed to respond automatically to 


fire in the chute by opening on some kind of spring? 


MR. IVQNE: I am going to object to this, 


your 
Honor. 
A I don't know if this was -- 
MR. IVQNE: He says he doesn't know. 
THE COURT: He has told you he doesn't know the 
installation here. 
Q In any event, if there was some door installed 


in these buildings, were these compactors that could be 


Shut to keep stuff from coming down the chute, you didn't 


install it at Universal Thermal? 
A No. 


Q Did Auto Pak install it? 


A It night have been done for Auto Pak. Auto Pak 


themselves didn't do @ny work On the door, 


wu 
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Q What has your experience been with the operation 
of these compactors? 
MR. IVQNE: Your Honor, I am going to object to 
that. 
THRE COURT: Yes, sustained. That couid mean most 
anything, anywhere, any time. 
a) The chamber, the container of the compactor had 
a door; is that right? 
A Yes. 


Q A hopper door? 


A Yes. 

fa) Was that hopper door equipped with an interlock? 
A No. 

Q Did you give any instructions -- by you I mean 


you and Universal Thermal -- to Southbridge Towers about 
what to do about the bridging? 

A I don't know. 

Q Did Auto Pak give you any instructions about 
what to tell the customers who were having these machines 
installed about bridging? 

A Will you repeat that? 

MR. SHANNELL: Would the reporter please read 


the question? 
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(Question red) 

A Not that I know of. 

(@] I show you this document, sir, and ask you whether 
that is a brochure distributed by Auto Pak in connection | 
with the distribution of these Gobblers. ] 

A One of the models here is the Gobbler, yes. 


MR. SHANDELL: I offer it in evidence, if your 


Honor please, 

THE COURT: While they are looking at that, Mr. 
Shandell, may I pl ase have the opportunity of looking: at 
Plaintiffs' Exhibit 4, if you are not using it? 


(Exhibit handed to court) 
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_MR. IVONE: Your Honor, this is a brochure that 
was put out by Gulf & Western, not by Auto Pak, your Honor, 
and I must object to it. It would have had to be subsequent 
to our going out of business. 

THE COURT: Beyond that, Mr. Shandell, I don't 
see what probative value it has. It is duplicative of evidence 
already in the case, I believe. 

MR. SHANDELL: I think it is not. What I offer it 
for is a statement in there about the problem we have been dis- 
cussing now. 

MR. IVONE: I will object to comments concerning 
it specifically because -- 

THE COURT: I understand, Mr. Ivone. As soon as 
you gentlemen have finished reading it -- by the way, I assume 
you al] have copiesof this material, again, but apparently you 
do not. 

MR. IVONE: That material I do not have. 

THE COURT: Sir? I didn't hear you? 

MR. IVONE: I said I do not have that particular 
brochure. One ot the reasons is it came out after my company 
was bought out. 

THE COURT: I don't quarrel with that, Mr. Ivone. 

I would have thought you would have seen it whenever it came 


out. In any event, may I see it, please? 
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(Document handed to the Court.) 

THE COURT: On this state of the record, I am going 
to sustain the ob}. 40n, Mr. Shandell. I point out to you thar 
we don't know anybody ever received this, we don't know whether 
this is the model in question, and so on and so on. 

I agree that the record could be rectified, but in 
the meantime the objection is sustained. 

We will mark it Plaintiff's Exhibit 6 f>r identifi- 
cation. 

(Plaintiff's Exhibit 6 marked for identification. ) 

THE COURT: Incidentally, Mr. Danziger, while we 
are on that subject, could you tell us, if you know, what 
model number of the Gobbler, so called, was installed over 
here in this building, number 7, Southbridge? 

THE WITNESS: It is the 16. 

THE COURT: It is the 16? 

Therefore, I have in my hand Plaintiff's Exhibit 
16, which is the sexvice manual for model 16 and 20, is | 
that correct? : 

THE WITNESS: Yes. The only difference is the size 
of the tube. One is 16 inches and the other is 20 inches. 

THE COURT: Anything else, Mr. Shandell? 


MR. SHANDELL: Yes, your Honor. | 
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By MR. SHANDELE: 
( Sir, I show you this brochure and ask you whether | 


this is a brochure about the Gobbler-16 and 20? 


A Do you imply the whole thing is about the Gobbler 
16 and 20? 

Q Is it partly about the Gobbler-16 and 20? 

A Yes. 

Q Tell me, sir, did you ever receive a brochure like 
that from Auto Pak in connect:o» with your installation work 


and your work dealing with customers? 

MB. IVONE: J must respectfully Object. Again, 
this is something from Gulf & Western to my client going out of 
business. | 

THE COURT: That may well be, Mr. Ivone, but since 
the record is devoid of any clarification on this or some other 
matters, for that matter, I see nothing wrong with the ques- 
tion. I am going to permit Mr. Shandell to ask it. It may 
turn out as you say, but I don't know that yet. 

MR. IVONE: If your ineunee will look at the paper, 

I believe it is something like Octobsr of 1972, or 
something like that. 
THE COURT: I see nothing wrong with the question. : 


I see no prejudice to your interests at this point. Let's let| 


the plaintiffs’ la., r develop it a little. I don't know that: 
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Pak? 


A 


Q 


ture of like kind about this machine? 


2 


Q 


A 


from Auto Pak and moved the Plant. 


Q 


A 


Q 


A 


when it was. 


Q 


Western took over from: Auto Pak? 


A 


Q 


Exhibit 6 for identification within a year after Gulf & 


Western took over from Auto Pak? 


he's right, but let's let him develop it. 
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Go ahead, sir, will you? 


I think the question was did I receive it from Auto 


Yes. 
I received it from Gulf & Western. 


Did Auto Pak ever give you any promotional litera- | 


Very little. 
Let me ask you this: 
When did you receive that from Gulf & Western? 


I don't know the date. It was after they took over 


How leng after? 
Within six months? 


I would rather say within a year. I am not sure 
Within a vear. Do you remember the date when Gulf ¢ 


No. 


In any event, you got a brochure such as Plaintiffs‘ 


gy 
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withdrawn. 


Q 


A 


of the trash that's in it. 


Q 
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I remember seeing it. 


Now, sir, do you know what the compaction rate 


Was this compactor a slow or a fast machine? 

Slow. 

And do you know what the compaction ratio was? 

It varies considerably. 

From what to what? 

It depends entirely on the condition of the garbage’, 


| 


Would you explain that, sir? Pid vou want to 


finish the answer? Please do. 


A 


even nine to one. 


Q 


It could go from zero to seven to one, possibly 


And you: said something about it_depending upon the | 


kind of garbage? 


A 


Q 


A 


and it's not only the type of trash, it's the prime of the | 
extruding cylinder. If it is a material that is packed 
tighter in the extruding cylinder, then subsequext compaction 


will be greater. 


Type of trash. 
Explain that. 


Some trash, let's say it's wet garbage, comes down | 


| 


If it lays loose in the extruding cylinder, it will 
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be less -- there will be less-compaction. When you first 
start a machine up, there is hardly anything because the gar- | 


| 


bage falls down and it just pushes it through. You have to 
restrict it in some way to get what we call a priming machine. ; 
So it depends. Some buildings have different types. Some but 
dings have more newspapers, some have more food stuffs, more 


liquids. It varies considerably. 


.@] Which compacts better? 

| 
A About half-way inbetween ihe whole business. 
Q And if you have bulky objects that are not dense, 


that reduces the amount of compaction that will take place, 
is that what you are saying? 


A If it was a paper object, it would depend upon how 


| 
much moisture was in it. It is not the size that does it, that 
| 


is the governing factor. It is more the consistency. 
Q Would lightweight material compact less than denser 


material? 


A As far as the compacting ratic, the weight of the 


material has not got a bearing on it. 


| 
Q Could you push garbage into the compaction chamber 
with a stick to hasten its operation? 
. | 
A You wouldn't make the compacting ratio any different. 


| 
Q Would you increase the speed of the machine? 


a No. The machine goes one speed all the time. 
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Q Could you increase the speed of the disposal of 
garbage? 

A Yes, very possibly. 

Q And under what circumstances would pushing the 


garbage down with a stick increase the speed of the disposal 
of garbage? 

A If the garbage was such that it wouldn't: readily 
fall into the chamber and you helped it to go in, you would 
increase the speed. That is, the rate of compaction, not the | 
ratio. 

Q In your experience, sir, would material falling down 
into this hopper -- withdrawn. 


This machine, does it have a deflection plate? 


A Yes. 

Q What is a deflection plate? 

A It's a steel plate, it's at least 3/8 of an inch 
thick, as wide as the machine, and when the trash falls down 


the chute at some time in its «ravel it is supposed to hit this 
plate and it would tend to break bottles or breakable objects 
such as that that might create a large volume and cause diffi-| 
culty in compacting. | 

Q And after it* contacts the deflection plate, what dee. 
the garbage do next? | 


A It falls into the receiving chamber. | 


| 
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Q Is this deflection plate at an ar.gle? 
A Yes. 
Q Where with regard to the deflection plate is the 
chute? 
A Different places in different installations. 
Q Does the location of the chute with regard to the 


deflection plate have some effect on the tendency of bridging 


and blocking to occur? 


A Yes. 
Q And how is that? 
A The best place to have it is directly under the 


chute. The further away you have it, the more resistance you 


offer to the trash and therefore there is more probability of 


Q Did you ever advise anybody -- by "you," I mean 

at Universal Thermal -- at Southbridge Towers about this? 
A I don't know. 
Q Do you know what the chute location with regard to | 


the deflection plate is in under the number 7 at Southbridge 


| Towers? 
A No. | 
Q Are there any drawings that you have in your pu sses- 


sion at Univce~.al Thermal which would show this? 


A I don't know. 


! 


to 


fe ee 


172a 


gwlt Danziyer-direce 130 
Q Did you ever have any written communication with 
Auto Pak about instructions for operating this ma 1ine? 
MR. IVONE: Your Honor, js this something other 


than the instructions that we have been discussing? 


Q Other than the one book that is in evidence. 

A’ Possibly. I don't know for sure. 

1a) Have you looked in your office for those communica-' 
tions? 

A No 

Q Is this a cupy of the subpoena that was served on 


Universal Thermal? 
A Yes. 
MR. SHANDELL. I offer it in evidence, if your 
Honer please. 
THE COURT: J don't know what your purpose is but 
I will deem it part of the record. In any event, it is a 
subpoena issued out of the clerk's office. | 
What is.the point? Do you feel you would like 
Mr. Danziger tc look? 
MR. SHANDELL: I would like Mr. Danziger to explain 
the non-production of these documents. 
THE COURT: He told us he received the subpoena | 
a short time ago and did not have a chance to look. I would 


suprort you if you want him to look and report to you later. 
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MR. SHANDELL: May we have that? 


THE COURT: I would think that would be more prac- 


tical than the marking of a lot of documents which we already 
know. 
Would you be good enough to loc’ at your files, 


when you get a chance, to see if there is anything else that 


might pertain to that subpoena that they served on your o' fice? 


THE WTNESS: Yes, your Honor. 

May I explain something about that? Universal 
Thermal is no longer in ex‘stence as a company an~ « crything 
was packed away. 

THE COURT: Ali in a warehvuse?. 

THE WITNESS: I cannot go to a file and puli it 
out. I just got the thing last night. It is difficult to 
get this thing together. 

THE COURT: May I make a suggestion under these 
circumstances to you, sae, Shandell? 

MR. SHANDELL: Yes, your Honor. 

THE COURT: May I suggest that you state quietly 
to the witness what you are looking for and I am sure within 
reason he will look for it, if he can do so. 

MR. SHANDELL: Under those circumstances and with 
your Honor's suggestion, I have no further questions of Mr. 


Danziger at this time. 


25. 
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THE COURT: Mr. Ivone. 
Before Mr. Ivone begins, what do you do now? You 
say Universal is no longer in business? 

NE WITNESS: Before Universal Thermal and after, 
we also hac Universal Elevator Company. Thermal was a kind 
of offshoot. It was a separate company but the same princi- 
pals involved. 

THE COURT: So now you are with the parent company 
again? 

THE WITNESS: ST4ll. 

THE COURT: What do you do for them? 

THE WITNESS: Chief engineer and vice president of 
the company. 

THE COURT: Your offices are here in Manhattan? 

THE WITNESS: Yes. 

THE COURT: Forgive me, Mr. Ivone. Go ahead, sir. 
CROSS EXAMINATION ; | 
BY MR. IVONE: 

Q Mr. Danziger, you have testified earlier that turnin, 
off the panel switch would prevent the operation of the ele«- 
tric eye, and then counsel asked you to read from your depo- 
sition, I believe, at page 19. 


Do you still have the deposition there in front of 7 


you? | 


= = 8 B 
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A I have. Could y -- 
Q 


| He asked you if you had — the following answers 


to the following questions. Page 19, line 2: 


| 


ad 3. Can you tell me whether thi. machine is designed to! 


| enable the electric eye to operate while the machine is in 


the off position; in other words, is it designed to cast a 
beam while the switch is in the off position? 

| | "A Now, it depends which switch. 

"6 Well, let's say the control panel switch. Will 
that deaccivate the electric beam when it is in the off 

| position? 

r "A I am not sure." 

And you indicated that you gave those answers to 


| those questions. 


Now, if you turn to page 18, Mr. Danziger and 


| starting with line 9: 


l 
|) "Q Does this machine have a switch? 
| 
' 


| "A Yes . 
"9 Where is the switch located? 


"A There is one on the machine on a control Panel and 


| 
there is one on the wall, very close proximity to the machine. 


| : 
| When the switch is in the off position, is it possible 
ae this machine to operate? Is it designed to operate when the 
Be is in the off position? 


i! 
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"MR. REGAN: Which switch? 

"A No, either. 

“2 That would be true of either switch of those 
switches that you mentioned? 

"A Yes. 

"o Is the machine designed to operate by the electric 
eye when the switch is in the off position? 

"A No." 

Did you give those answers to those questions? 

A Yes. 

THE WITNESS: Your Honor, these two separate sets 
of questions appear to be the same but technically they are 
different. 

THE COURT: How so? 

THE WITNESS: Could I explain the operation of this 
particular thing? 

THE COURT: With Mr. Ivone's blessing, I think you | 
could. Would you permit him to explain? | 

MR. IVONE: Of course. 

Q Proceed. 
A The electric eye functions by a light beam. That 
unit Netermines whether the machine: should get a signal to 


operate or not, whether there is any trash hin the machine. | 


The switch that is in question on the machine, the stop switch, 


a 


Bs 
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would keep the machine from running if you turn it off no 
matter what you d3 to the electric eye but it wouldn't neces- 
sarily turn the light beam off. The light beam might be there! 
and not do anything. It’ wouldn't allow the machine to start. 
So in one case you asked ne if it would stop the 

machine, in the other case you asked me if it would turn out 
the light. It probably would not. I don't know if it would 
turn out the light or not, but it would keep the machine from 
running. | 

Q So that we call understand it clearly now, Mr. | 
Danziger, the master switch on the wall, that gives electrical 
juice to the machine, is that right? 

A Right. 

Q And that will give electrical juice also then to 
the electric eye? 

A Yes. 

Q Arid if that creates a beam, that’ electric eye, | 
it will create it if the master switch is on, is that true? 

A Yes. 

Q However, the control panel switch, where there is | 
a switch on the side of the machine, if that is in the off 
position, even if the electric eye beam is on the ram, however, 
does not go back and forth? 


A Absolutely. 


9 
“- 
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@) So that if a person wants to put his hands into 


the hopper and rummaye around down at the bottom for some 


purpose or other, he can shut that machine off by turning off 


| 


the control switch and even though ¢!: electric eye beam may 


Still have the beam on, the ram will 1.0 longer move, is that 


right? 
A Absolutely. 
Q With respect to any purpose, any person who wants 


to get something out of this machine, is it accepted practice 
to put his hand into the machine when the machine is in full 
operation? 

A No. 


MR. SHANDELL: Objection. 


THE COURT: I will allow that to stand. 
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Let me ask you, Mr. Danziger, if that is not 
the proper practice -- 
THE COURT: I can't hear you, please. 

(@) If that is not the proper practice, what is the 
proper practice then, if you wish *o mmove something from 
inside the machine? What is the proper practice? 

MR. SHANDELL: Objection. 


THE COURT: No, I will allow that. 


A Whe.. a cutoff door is -- exists on the installatioh, 
the first thing is to close the cutoff door, shut the 
stop switch on the machine and the main line switch on 
the wall, and then do whatever -- if you have to get into 
the machine for some reason. 
THE COURT: May I ask you to tell the jury and 
the court what you mean by a cutoff dooc? Is that the door 


up on top? 


THE WITNESS: This door that keeps the refuse | 
| 


from coming down the chute, because although you stop the 
machine, you could get your hand cut off by something falling 
down, bottles. 

THE COURT: Falling down, but you are talking 
about the door up on top? 

THE WITNESS: Yes, yes. 


And thatwas that door that you testified to sorsies 


to 
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in response to Mr. Shandell's question? 
A Yes. 


0 In other words, if someone up on the seventh 


floor is throwing down a bottle when vou have to be working 


in the machine, and yo: have that door shut, that bottle 


can't come down in; is that correct? 


A Yes. 
Q And can't hit you on the head? 
A Yes. 


THE COURT: May I ask you to assume that one 
were to cut the main switch only. If that were done, I 
would assume, subject to your correction, that not only 
would the machine not operate but the electric eye would 
be cut off. 

THE WITNESS: Yes, that's true 

THE COURT: In other words, the main switch on 


the wall cuts off the entire power source to the machine 


and any part of its installation which mignt be electrically 


operated? 


THE WITNESS: There is one thing that remains on. 


That's the fire prevention, the fire sensing devices, the 


heat sensing devices on the side, 


THE COURT: But excluding the heat sensing devices, 


THE WITNESS: Everything else is off. 


x &§ 8 B 
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THF COURT: Everything else goes off including | 
the so-called electric eye? | 
THE WITNESS: Yos. | 
THE CQJRT: All right. 
On the other hand, as you indicated a few minutes 
ago, it would be sufficient to stop the moving parts of 
the compactor from operating if you left the main switch 
on but cut the switch on the machine itself. 
THE WITNESS: Yes. , 
THE COURT: Forgive me, Mr. Ivone. | 
Q In answer to the question put to you by Mr. | 
Shandell with respect to bridging being more likely to occur 
if the machine is shut down, let's say shut down overnight, | 


! 


you said it was possible you may have given instructions | 


to Southbridge Towers -- not you personally but some member | 
of your off. - 
A Yes. | 
Q -- instructions to leave the machine on. You | 


said that it may have been possible, and then Mr. Shandell 
read to you again from your examination before trial, from 
your depositior. he read from page 6”, and TI don't believe 
you have the full de; . .tion in front of you. Is that 


correct? 


A No, but -=- 


b2 


6 


~ 
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MR. SHANDELL: The copy I gave him ran out at 
31 somehow. 
MR. IVQNE: May I approach the witness, and he 
can read from mine, your Honor? 
THE COURT: Certainly. 
MR. IVQNE: Very well. 
Q The part that mur. Shandell asked you to read 
was as follows, from line 2: 
"a Mr. Danziger, did you give any instructions 
to Southbridge Towers with regard to whether the machine 
should be turned on or off at various times? 
"A Not that I know of. 
"Q Do you knew if any such instructions were given 
about that by any of your men to Southbridge Towers? 
"A Not that I know of." 


And you said you gave those answers to those 


questions? 


A Yes. 
Q If we look further down on this very same page, 
line 14: 


"Q From your personal knowledge, do you know whether 
any instructions were given by any of your people to South- 


bridge Towers about leaving the machine on all the time in 


order to prevent bridging? 
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"A Not that I know of specifically." 


a 


You gave that answer to that question; is that 


correct? 
A Yes. 
Q You do understand that those questions called 


for your personal knowledge at the tim:? 
A Yes. 
Q Now kt's go on: 
"Q How about generally? 
“A Generally we would tell them to leave the 
machine running." 
Did you give that answer to that question? 
A Yes, 
Q "Q But do you recall telling anybody at South- 
bridge Towers? 
"A As a general rule, we did." 
You gave that answer to that question? 
A Yes. 
Q "DO you recall telling anybody at Southbridge? 
"A I don't recall, 
"Q You don't know whether Kole told them that? 
"A It is possible. I tricd to tell everybody. 
"O But you didn't tell anybody at this point? 


"A Not that I know of." 


aw 


~ 
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You gave all those answers to those questions? | 
A Yes. ; 

a) In other words, so that we understand this, 
Mr. Danziger, you have been testifying as to what your 
general rule is with respect to instructions, what it is | 


you generally tell customers;is that correct? 


A Yes i 
Q And you didn't personally tell Southbridge any of 


this information, is that correct, you personally? 


A Not that I know of. I can't recall telling them. 

0 As a matter of fact, Mr. Danziger, is it the 
better practice to leave this automatic machine on all the 
time? 

A Yes. 

Q If a machine is left on all the time, Mr. Panziger, 
would it be correct to say that it would not be necessary | 
to h en the garbage down? Perhaps if I -- 

A It would be less, much less necessary. You 
would eliminate most your problem. 

Q In other words, as a piece of garbage or trash | 


hits the deflection plate, it will go into the chamber and 


apparently it will cut or go through the beam, the light 
beam, which will then activate the ram and it will carry 


it out into the garbaje bag; is that correct? | 


— 


~) 
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A Yes. 


Q You said earlier that the machine is slow in its 


operation. Could you give us an estimate, or if you 


have the exact figure, give that to us also, of the time 


| 


that it takes for that piston or ram, as we have also called 


it here, to go back and forward, a complete motion? 


A One Cycle? 

0 One cycla,. 

A It's been a long time since I watched it. 

Q You have been shown the instruction sheet or 


the instruction booklet from Auto Pak Company for the 
Gobbler 16? 

A Yes. 

Q If you look at the very first pap, sir, down 
towards the bottom where it Says "Cycle time (ram)" -- 
where is that exhibit? 


MR. SHANDELL: It is here. 


} 
| 
| 
| 


Q Well, correction, it's on the second page. The | 
first page applies to Gobbler 20. The second page applies | 
to Gobbler 16, which is the one that we are dealing with. 


Does that refresh your recollection, sir, as to the time 


a a a 


of the complete cycle of the ram? 
A I think this is a little on the fast side. 


Q What is that? 


21 


23 
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A 27 seconds. 

Q That is 27 seconds? 

A yes. 

Q You think it was even slower than 27 seconds? 

A Generally it was slower, yes. 

Q Approximately how much slower are -you talking 
about? 

A Well, between that and 45 seconds. 

QO When we talk ubout a cycle, are we talking about 


the ram going from the back position to the forward 
position and then back again? 

i Yes. 

e) When the machine begins to operate, and assuming 
for the moment that all the switches are on but there 
is no varbage going into it, suddenly something happens 
to cross the beam, the electric eye beam, and it goes into 


Operation, does it make any noise when that happens? 


A Yes. 
Q What happens? What is the sound that you hear? 
A It's a high pitched whine of the electric motor 


md the hydraulic pump combined. It's pretty loud. 
a) When you say the hydraulic pump, what is that? 
A The ram is actuated by a hydraulic cylinder, 


and the hydraulic fluid is pumped into this cylinder by 


J a ae 
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a gear pump, 


Q And the combination of all this machinery makes 


| 
which is inherently noisy to begin with. | 

| 

' 
this high pitched sound; 


is that what you are saying? 


A Yes, | 
Q And there is no mistaking it; is that it? | 
A Absolutely. | 
fa) Does the control panel have a reverse switch on ite 
A Yes. 

Q What does that reverse switch do? | 
A Generally it was a button. It signals the ram | 


| 
to return to the back position, the open position. 


2) What would happen if it is moving backwacks and 


forwards, and then suddenly you decide you don't want it 
to move backwards and forwards, although there is garbage 
in there. Could you force it to the back position by pressi 


that button? 
A I believe you an, yes. 


Q And wouid it remain there? Would it remain in 


that stopped position? 
A If you held it that way. 


Q You have toleep the button -- 
A 


| 
| 
- 
| 
| 
| 
| 
| 
| 


If it was a button, then you would have to hold it 


There might have been a constant pressure switch. I don't 


know about this one. | 
| 


to 
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@) In looking at those instructions, can you tell 
us, please? 
ry I don't know if these-- well, I don't have the 


instructions, but there were changes made. As I generally 
recall, it was a button. 
Q Let me put it this way: Let's suppose that 
there is something caught underneath the ram, and you want 
to try to dislodge it, but the ram itself is holding it 
and you can't dislodge it. Would you then put the reverse 
button, press the reverse button into reverse so as to move 
the ram backwards, and then put the machine into the stop 
position to keep it that way? 
A Yes. 
MR. SHANDELL: Objection, if your Honor please. 
Q And then, sir -- 
THE COURT: Just a moment. 
MR. IVQNE: I am sorry. 
THE COURT: No, I will accept this. 
MR. SHANDELL: All right. 
Q When the machine is in the stop position byvirtue 


of the switch on the control panel, you a@n reach in and 


A Yes. 


Q With respect to the hopper door itself, there 


| 
| 
| 


| 
| 
| 
| 
| 
pick up whatever it was that was jamming it; is that vases 


b3 


gk FF 8 B 


189a =? 
mbh11 Danziger-cross 


were two hasps; is that correct? 


A Yes. 

Q Those are those big metal things that hook onto 
eyes? 

A Yes. 

Q If a customer wanted that hopper door locked, 


is it correct that a lock could be put on it? 
A Yes, | 


@) In a situation where the machine is being operated 
by maintenance people or porters who have experience in it, 
you wouldn't want to put a lock on that; is that correct? 

A Correct, 

MR. IVQNE: That is all 1 have, your Honor. 
THE COURT: Gentlemen? 

MR. KQHLFR: No questions. 

MR. ISAAC: I have questions, your Honor. 


CROSS EXAMINATIQN 


BY M. ISAAC; 


Q By the way, Mr. Danziger, sir, this machine called 


the compactor or the Gobbler 16 was not designed by the 


A Correct. 


| 
customer; is that. correct? 
Q Southbridge didn't offer any plans as to how 


this machine is to be designed; is that correct? 


nm 


| 
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A I don't think so. I don't know. : 
Q ‘his was manufactured and designed by a company 


called Auto Pak: is that right? 
A Yes. 
1) And Auto Pak had a cor’ =act or some kind of 
an arrangement with you representing Universal Thermal to 
do the particular installation, correct? 
A Yes. : 
a) -nd I take it, Mr. Danziger -- and correct me 
if I am wrong, please -- that Universal installed these | 


compactors for various purchasers who may héve purchased 


this unit from the Auto Pak people; is that right? | 
A Yes. ! 
Q And you were not engaged to do this job haces 
for the Southbridge Towers and their particular complex, : 
but for a variety of purchasers, correct? | 
A Yes. | 
Q DO you have any general recollection as you sit 
here now, sir, as to approximately how many of these compactor 
you installed in 1971 or 1970, a general, rough estimate, 
if you can' help us? 
A I would say possibly 50 in '70. Could I ask 


if that was the year this was done? This was done in '70? 


Q Yes, Novemb::r, 1970, this was installed. 
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A Probably ‘50, maybe about '50 or so, ‘60. 
Q And that was for customers throughout the State; 


is that right? 

A Throughout the city. 

9 Throughout the city, so we can limit the 
particular installation process to houses or buildings in 
the City of New york; is that rigiit? 
| A Yes. 

19) And did you have a crew or more than one crew 
to do the actual installation? 

A Yes, 

Q How many men composed a c)ew for the Gobbler 16, 
for example? 

A It depends what phase the installation we were 
doing. It was generally between two and three men. 

Q I am talking about an installation similar to 
what was done at Southbridge Towers. 

A I wouldn't keep three men there all the time. 

Q I see. The maci.ine as ..nufactured did not come 
with a lock on the hopper door, did it? 

A No. 

Q The machine as installed did not come with a lock 
on it; is that correct? 


A Correct, 


6 
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Q I take it, Mr. Danziger -- and you correct me 

if IT am wrong ‘-- nobody from Universal went over to some body 


from Southbridge and said, “Do you want a lock on that 
door?" That type of conversation didn't take place, did it? 


A No. | 


2) Was it the particular exhibit which is known - 
may Ll have that particular exhibit, Mr. Shandell? 
MR. IVONE: It's at thé! witness stand. 
MR. ISAAC: May I approach the witness, your Honor? 
THE COURT: Yes. 
THE WITNESS: This (the witness handed a document 
to Mr. Isaac). 
Q I am referring to Plaintiffs' Exhibit 4, which 


is called Auto Pak Company, Bladensburg, Maryland, the Gobble 


\ 
That was shown to you before, Mr. Danziger. 


A Yes, 

18) And I think you testified that that was the 
particular written instruction that went to Southbridge 
Towers as part of the written instruction process in the 


installation of this compactor; is that correct? 


A I believe it is. I am not sure if it was this 
exact-- 
Q I mean that is a photostatic copy, obviously. 


A I mean ever, there might have been some changes. 
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I don't know if -- because from time to time they might 
have changed it, you know. 

Q To the best of your knowledge. 

A In general it's the type of thin. 

Q You have testified that this is the type of 
written instruction, if I can use that? 

A Yes. 

.¢] That was forwarded to the installation of the 


machine; is that right? 


| 
: 


| 


| 


A Yes. 
Q By the way, did you look at that instruction book? 
A I just glanced at.it. 

Q Are yOu aware, Mr. Danziger, that there is nothing| 


in that instruction book that was given to Southbridge 


Towers which has’ anything to say about bridging? Are you 


aware of that? 
A I imagine that would be twue,. 


Q And it would be true no matter what particular 


model book that was sent to the particular purchaser? 


As far as you know, there was nothing in the written instruc 


tion concerning bridging; is that correct? 


A The manufacturer doesn't tell you the faults of 


the machine. 


Q The «at? 


| 


| 
| 


| 
: 


| 
| 
| 
| 
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A The manufacturer wouldn't print che faults of 
the machine. 

@) If the manufacturer wouldn't print the faults, 
it wouldn't become known to the purchaser who paid the 
money for it, would it? 

A Unk ss it was explained to him. 

Q Let's talk about the writing and then we will 
talk about oral instructions. In the writing there was 
nothing to indicate to a ~urchaser that +’ 2re would be 


any problem with bridging; is that right, in the written 


instructions? : 
A I imagine you read it. I didn't. | 

| 

Q All right. Did you ever see any writter. instruction 

| 


about bridging given to a customer? 


A No. 

Q Who purchased one? 

A No. 

Qo Did you see any written irstruction about 


bridging in this particular installation in connection 
with the Southbridge Towers job? 

A No. 

Q With respect to oral instructions, that is, 


general conversation that your men may have had with 


| 
| 
| 


| 


somebody at Southbridte, you have no knowledge as to whether | 
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or not there was any instruction given to Scuthbricge 

about bridging, is that correct, and you so testified? 

A I don't know, yes. 

Q Wrs this a one-shot type of instruction as opposed 
to a program? That is, one instruction time rather than 
a program of instruction over a period of time? Does m. 
question make sense to you? 

A I icacine there were questions during the -- there 
was a considerable period when we were making this installa- 
tion of the whole project, so there might have % estions 
during the whole time, 

Q I am talking about Universal's instructions. 


You said therewre oral instructions given to Southbridge, 


| 


ce rect? 
A Yes. 
Q Was this an instruction on a one-shot basis, 


one time, or was it a series or program of instructions 


that Universal had set up? 


A It wasn't a program. 

Q It was one, Once? 

A I am sure there were instructions given at 
other times other than this one time, because 4" were 


there quite a while, and people do have questions. 


Q Do you happen to have a specific recollection 
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of what questions were asked? | 

A No. | 

Q Po you have a specific recollection of what 
answers you gave? 

A No. | 

Q Do you have a specific recollection as to what | 
problems were discussed or were not discussed? | 

A No. 

8) As somebody who was knowledgeable in the field | 
of engineering, and I guess compactors, sir, did you ever 


| 


run across a problem prior to 1972 where there was a piece 
of paper or piece of debris or some object that weuld attach! 
icself or become connected to the electric eye where there 


was no particular refuse in the bottom of that hopper, 

| 
where the machine would then continuously move back and forth 
by reason of the fact that there was a continued interruption 


or the beam of Light? Did you ever run into that problem? 


A Yes. 


| 
| 
| 
THE COURT: Excuse me, Mr. Isaac. There was 10 
objection, but I am a little puzzled. Do you mean by that, | 
ir, that you are aware of or you knew of situations where | 
there was a blockage by some piece of refuse or garbage 


which actaated the electric eye and kept the machine sii teeal 


even though nothing could move because of the blockage? Is 
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that what you mean? 
THE WITNESS: No, there was-- nothing could move-- 
THE COURT: Maybe everybody else understands what 
the question and answer just were, but I am frank to say 
I do not. 


MR. ISAAC: May I try to rephrase it, your Honor? 


It's probably my fault in phraseology of the question. 
THE COURT: Would you mind? That would help, I 
think.. 


MR. ISAAC: I certainly will, your Honor. 


Q Mr. Danziger,we had some testimony yesterday | 
by Mr. Herman, whose testimony is part of the record in | 
this case, and I want you toacept for the purpose of this | 
question that there was some testimony and evidence that 
a piece of paper.or piece of debris could inter“ere with 
the electric eye, ven though there was no refuse at that | 
particular point. | 
If that happened, sir, the machine would be activat 
wouldn't it? | 
A Yos. | 
Q And if there was a piece of refuse or piece of | 
paper or piece of wood or piece of cardboard or anything | 
| 


on that electric eye interfering with the beam, the machine 


would be activated and continue to move and continue to | 
H 
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operate even though there was nothing to compact; is 
that right? 

A Yes. 

Q And one of the ways, sir, to woid that situation 


is to turn the machine off during the times of the day; 
is that right? 
A It's a poor way to do it. 
MR. SHANDELL: May I have the answer, please? 


THE WITNESS: If you turn the machine aod f, you 


avoid anything. 
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2 Q The hours of operation of the machine, when it 


3 | 


rould be operated, was that something left strictly to the 


4 || building, the building owner? 


5 | A It's his machine. 
6 || Q I am talking about normal procedure. Wasn't that 
7 something that was normally left to the building owner to 
8 determine what period or periods during the day he would ee 
° the machine? l 
, ” A It is recommended to leave the machine operating. 
| 11 Q Are you sure of that, Mr. Danziger? 
12 A We always do. I don't know if anybody told these 
13 particular people, but it was the general rule that we recom-- 
14 mended to the people to leave the machine operating. | 
15 Q Well, there has been read to you page 67 of your | 
; 6 | examination before ‘trial. Would you go to it, sir, page 67. 
| 
7 | A Mine goes to 31. 
| 18 | THE COURT: Would you mind if on this interval 
19 to take the morning. recess and you can find whatever we need 
20 || when we resume? | 
21 | Mrs. Stone and ladies and gentlemen, a ten minute 
2 | recess. 
| | 
23 (Recess: taken.) | 
2A THE COURT: All right, Mr. Isaac. | 
' 
| 


to 
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BY MR. ISAAC: 

Q I believe, Mr. Danziger, I requested that you look 
at page 67 of your deposition which had been shown to you at 
least twice so far this morning and almost this afternoon. 

Do you have it in front of you, sir? 
A I don't have it. I know pretty well what it was. 
THE COURT: You can come up here and turn yourself 
around so both you and he are facing the jury, can't you? 
MR. ISAAC: I certainly can, Judge. Thank you 
very much. 

Q Mr. Ivone just read certain questions and answers 
that you gave back in November of 1974. I think Mr. Shandell 
referred to the same page, page 67: 

*Q Mr. Danziger, did you give any instructions to | 
Southbridge Towers-:with regard to whetner the machine should 
be turned on or off at various times? 

"A Not that I know of. 

"Q Do you know if any such instructions were given about 
that by any of your men to Southbridge Towers? 

"A Not that I know of." | 

Were those your answers to those questions? 


A Yes. 


Q Were those answers accurate when you gave them? | 


} 
| 
| 
| 


A Yes. 


zm F BB B 


i A Yes. 


Q And you don't know whether ary such instruction was 
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| Q When I just read to you the words "do you know if 


| any such instructions were given about that by any of your 
| 


men," you understood that to mean men employed by Universal, 


correct? 
A Yes. 
Q- Now, sir, a few mcments ago you acknowledged -- I 


call it a problem only for the lack of a better word -- the 
possibility of a piece of bris or paper sticking onto the 
electric eye or attaching to it, causing a break in the photo- 
| @lectric cell, causing that machine to keep running and running 
and running as long as there is this continuous break, correct? 
A Yes. 
Q And I asked you about any instructions to Southbridge 
about keeping the machine off at certain times, do you recall 


my general questions in that area? 


Q Now, you personally never told anybody at South- 
bridge to leave the machine running 24 hours a day, did you? 

A No. 

Q And you don't have the name of any individual that 
made that instruction, do you? 


A No. 


actually given to South bridge to leave that machine running 
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24 hours a day, is that correct? 

A Correct. 

Q I direct your attenticn, sir, to page 22 of your 
examination before trial. Would you turn to that. 

MR. ISAAC: With the Court's permission, I will 
follow the directive I had a few minutes ago by standing next 
to the witness. 

THE COURT: Sure. 

MR. ISAAC: Thank you very much. 

Q Mr. Danziger, back in November of 1974, when you 
were at this examination before trial, you recall answering 
all of these questions and answers, correct? 

A Yes. 

Q And there was a court reporter similar to the 
gentleman sitting here today? 

A Yes. 

Q wid ot cians you were under oath as you are 
today , correct? . | 

A Yes. 

Q Do you recall being asked this question and giving 
this anawer, page 22, line 5: | 

"Q Did Universal Thermal provide Southbridge with | 
any recommended use of the machine, any instructions con- | 


cerning recommended use of the machine, specifically whether 


! | 


vA 
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or not the machine was to turned off at night and during 
certain periods of the day? 

“A No. The hours were strictly up to the building." 


Did you give that answer, sir? 


A I imagine I did. 

Q Did you give that answer, sir, yes or no? 

A I don't know if that was my exact words. 

Q Do you dispute what I have just read, sir, at this 


deposition? Do you now dispute your answer to that question? 

A The line is so thin between one thing and the ouan. 
it's possible I did say that. 

Q I will read the question to you again, sir. 

*¢ Did Universal Thermal provide Southbridge with any 
recommended use of the machine, any instructions concerning 
the recommended use of the machine; specifically whether or 
not the machine was to be turned off at night and during cer- 
tain periods of the day? 

"A No. The hours were strictly up to the building. 

"MR. REGAN: Your Honor, in other words it was 
anticipated that they would use the machine for certain periods 


of time." 


Do you recall that question, that answer and that 


statement by your lawyer? 


A I don't really recall it. 
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Q Is this an untrue statement, Mr. Danziger? 
A I wouldn't say that. 
Q I take it, Mr. Danziger, if it wasn't the truth 


you would not have said it, would you agree with that? Mr. 

Danziger, you weren't lying at that examination before trial, 

were you? | 
A No. But the difference there is so close to what 

actually happened, you know, to what I recall happening, that-- 
Q In any event, sir, the hours were strictly up to 

the building as to when that machine was to be used or not? 


A The hours are up to the building, yes. 


Q Is this what we would call, sir, an automatic 


machine? I am talking about the compactor, of course. 


A Well, there is some work that has to be done 
manually, but for all purposes it is called automatic. 

Q I am not talking in the technical field where 
something may have to be done with a particular tool, but 


generally to the trade is this considered an automatic machine 
5 | 
in contradiction to a manually operated machine? 


| 


A Yes. 


Q Generally, the instructions that your men would give 
as installers of this machine, working through Auto Pak, to 


a purchaser of this machine, you would point out where the 


switches would be, correct? 


4 
= 
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: | A Would you -- 
3 QO Would you point out to the owners of the building 
4 wherd the switches are? 
5 ! A Yes. 
6 @) That would be part of your instructions? 
q A Yes. 
6 | Q Would you tell them about the existence of an 
9 | electric eye? 
0 | A Yes. 
1] ' Q You would tell them generally how the machine 


| begins to initiate itself, correct? 


A Yes. 
“4 Q You also point out the fire door or trap door, 
15 || or whatever you want to call it, that is to be closed or to 
6 | be opened, is that: correct? 
” i 
M7 l A Yes. 
yi Q Generally, you put the machine on? When I say put | 
19 | the machine on,, where the button says “on", snap it, and 
20 | 


the apparatus on the wall you pull it down and the machine is | 


21 | then operative, right? 
| 


I 


A Yes. 
Q And at that particular point, whether it is the 
2 || porter or handyman or someone else connected with the building, 
25 


he can stand back and watch the machine operating? 


| 


gwlt 

A 
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machine? 

A 

O 
correct? 

A 

Q 

A 
st. 

Q 


that about the stick or broom or whatever it is 
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Yes. 

He doesn't have to manually do anything to the 
Does he? 


No. 


Except if there is a bridging problem, is that 


Yes. 

Which you are familiar with. 

There are other reasons, too, but that is mainly 
You told us about that. I am not going to go into 


that you 


would use to hit a particular bridging object to cause it to 


fall into the hopper so that che machine could begin compactina 


more seconds? 


Q 


MR. ISAAC: Would your Honor bear with me a few 
THE COURT: Yes. 
(Pause. ), 


In the written instruction sheet that came from 


Auto Pak that has been marked, I think, as Plaintiff's Exhibit 


4 for identification -- by the way, sir, is that exhibit 


before you? 


A 


Q 


| 
Yes. 


| 
In tha® particular manual or prototype or facsimile 
t 


2A 
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that was used by the installers -- when I say “used," used 


in the sense that it was given to the ultimate customer, the 
purchaser -~ you never saw anything in any of those pages 
which referred to a direction to run the machine all day, did 
you? 

A No. 

Q) A few other items, Mr. Danziger, and I am goina 
to sit down. 

As part of your agreement or contract with Auto 

Pak -- by the way, I am not sure, was it a written agreement, 
oral agreement or don't you recall that? 

A I don't recall. 

Q Whether it was a written agreement or an oral 


agreement, you were to be paid by Auto Pak for your services, 


correct? 
A Yes. 
Q And as part of the agreement, sir, did you also 


take it upon yourself through the agreement, whether it be oral 
or in writing, to do or to be available for service on this 
machine for some period of time following its installation? 
A Yes. 
Q And do you recall when you were required to make 
yourse)f available for service to the Southbridge Towers, if 


necessary, following the date of installation? 


A 


8) 


A 


ra) 


. 


and Mr. 


A 
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Can you repeat that? 


How long a period of time were you obligated to be 


available for service on this machine? 


I don't know jn this particular case. I am not 


even sure if Southbridge paid us for the service or Auto Pak 


paid us for the service. 


Do you have any records that would reflect that? 

Yes. 

If some arrangement is worked out between yourself 
Shandell concerning some other exhibits -- 


Perhaps I can help you. There was a period 


immediately after the installation that was included in the 


installation price, but what the period was, I don't recall. 


Q 


That is really'’the part I am talking about, sir. "' 


Then you don't have to bring that other document. 


May we agree, sir, that following the installation 


by you there was a period of time, whatever that be, that you 


made yourself available for servicing of this machine and made’ 


your people available to be called when necessary for any ser- 


vice on this machine, is that right? 


A 


Q 


Yes. 


And that was part of some agreement you had with 


Auto Pak, is that right? 


A 


Yes. 


21 


23 
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QO Do you have any recollection, sir, or reasonable 
recollection -- we don't want you to guess -- do you have a 


reasonable recollection as to that period of time following 


the installation when you would be available? 


A No. That varied between contracts. I don't know 
this one. 
Q Don't guess, please. Dc you know, Mr. Danziger, 


the approximate distance from the bottom of the hopper door 
to the bo*tom of the hopper where this ram is located? Could 


you give us the approximate distance? 


A I would guess abowt 14 inches, perhaps a little les: 
Q Could it have been 18 to 20 inches? 
A It could have been. It's been quite a while since 


I had anything to do with the machine. 

Q We don't want you to guess. If you can't give us 
a reasonable account, just say "I have no idea, I have no 
recollection." | 

Do you have any record of going to the premises of 

Southbridge Towers after whe installation was completed by your 
men? 

A Yes. 

Q And again, would that be part of your records 
someplace in the »%ffice? 


A Yes. 
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: Q Would you look for that, sir? 


3 A Yes. 


4 MR. ISAAC: Thank you very much, sir. Thank you 


an 


for your patience, your Honor. 

6 THE COURT: Mr. Regan. 

CROSS EXAMINATION 

6 BY MR. REGAN: 

a Q Mr. Danziger, did Universal Thermal have anything 
to do with the design of this compactor? 

i A No. 

12 Q If I am correct, Southbridge Towers bought the 

13 compactor from Auto Pak and Universal Thermal's jOb was to 

14 install it, is that right? 

15 A Yes. 

16 || Q What gencrally was the business of Universal 

17 || Thermal at thattime in 1970? 

18 A <catiiahbhdie: a compactors and oi burners, mainly. 
19 Q You gave instructions to the people who had pur- 

20 | chased the machine from Auto Pak, is that correct? | 
21 A Yes. 


= Q When I say “you," I mean employees of Universal 


24 A Yes. ; 


What was the source of that information? 


gg FF &S B 
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A The information we received from Auto Pak. 
Q When you gave written instructions, was that the 


hiuto Pak Service Bulletin that is marked in evidence here? 


A Yes, just about. 

Q Before you were paid for your work, was your work 
inspected? 

A Yes, I'm quite sure it was. It was a general 


procedure for the company engaging us to inspect it. 


Q Would that be someone from Auto Pak that inspected 
it? 

A Yes. 

Q Who was it that! paid you? Was that Auto Pak also? 

A Yes. 


MR. REGAN: That's al} Thank you. 

MR. WILENSKY: I have no questions <f this witness, 
your Honor. 7 

THE COURT: Any redirect, Mr. £ Yell? 

MR. SHANDELL: A couple of quest... 8, your Honor. 
REDIRECT EXAMINATION 
BY MR. SHANDELL: 

Q Mr. Pancigqer, you told Mr. Ivone that the better 

practice with this machine is to leave the automatic machine 
on all the time is that right? 


A Yes. 
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Q And if the machine is left on all the time it 
eliminates many of the problems in handling and transferring 
the material into the compacting chamber, is that right? 

A Yes. 

Q And you are not able to point now to any time when 

you ever conveyed this information to the owner of this 
apartment building, is that correct? 

A Correct. 

Q And you told Mr. Ivone that it wasn't quod practice 
to put one's hand into this machine to reach around for things, 
is that what you told him? 

MR. IVONE: Objection, your Honor. That question 
wasn't asked. 


THE COURT: Just a moment. Rephrase that, please. 


Q Did you: tell Mr. Ivone it wasn't good practice 
for somebody to put one's hand into this compactor to -- I 
don't know what you said -- fish around or reach around for 


material? Was that the question? 
A I don't think that question was asked that way. 
MR. IVONE: I.object. 
THE COURT: He has answered it. I will let it 
stand. 
He just gave it. Do you want it read back? | 


MR. IVONE: Yes. 


a ae 
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(Answer read.) 
Q Did you tell Mr. Ivone that it wasn't good practice’ 


for somebody to put his hand into this machine while it was 


operating? 
A Yes. 
Q For whatever reason, is that right? : 
A Yes. 
Q Is there any warning on that machine that conveys 


that information? 

A I don't thinx so. 

Q Did you ever convey that information to the porters 
at the Southbridge Towers? ! 


MR. REGAN: I object to that, if the Court please. | 


There is no evidence that he had anything to do with the 
porters. 

THE COURT: I think that's correct. Can you 
rephrase that, please? In other words, sie eile got a fair | 
quesvion here, but-I don't think the porters is the way to 
put it. 

Q Is there anything in this written brochure that con- 
veys that information, Plaintiff's Exhibit 4? 
THE COURT: Can we agree that the report doesn't 


say any such thing? Let's not waste time on that. 


He said he has been asked about it and he hasn't 
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read it. To save time, wouldn't all counsel agree there is 
nothing of that nature? 

You would all agree in Plaintiff's Exhibit 4 there 
is nothing about this? 

MR. IVONE: I agree. 

Q Did you at any time convey a set of instructions 
to Southbridge Towers about what was to be done if there was 
a bridging or jamming of the garbage in the container? 

A I don't know. 

Q You do know, however, thatpe>ople who operated this 
machine would devise things like sticks and iron bars for 
sticking through the iron door to break up bridges, is that 
correct? 

MR. IVONF: I object. 

THE COURT: Did you say design sticks and bars? 
I couldn't hear you, sir. 

MR. SHANDELL: I don't know sila hile cea adjective 
I used. 

THE COURT: If you don't remember, I think we had 
better start again. 

Q Are you aware that customers of Auto Pak Gobblers 
had taken to employing sticks and bars of various kinds to 


break up bridging by putting them through the hopper door? 


A Yes. 
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2 | MR. SHANDELL: That's all. 
3 MR. IVONE: May I have a short reross, your Honor? 
4 | THE COURT: I hope it is short. 
5 | MR. IVONE: It is. 


6 RECROSS EXAMINATION 


7 || BY MR. IVONRF: 


» Q Mr. Danziger, you told us earlier that it was 

9 | your general practice, or your organization's, in any event, 
10 to recommend to various customers that the machine be left on? 
11 | A Yes. 

12 Q And you also told us here that it was up to the 


13 || customer whether he left it on or not, is that correct? 


14 | A Yes. 
15 Q He selected his hours, is that correct? 
16 || A Yes. 
i 
17 | Q And if a customer wants to keep a machine on one 


18 || day out of the week, jh. nies do so, isn't that correct? 

19 A Yes. 

20 Q With respect to the ram which may not be actually 

21 | operating at the moment even though the machine is turned on, 
22 if someone puts his hand in and breaks that electric eye beam 


23 momentarily, would that automatically start the machine if | 


24 it is only momentarily? 


! 


R 


A There was generally a timer, timing tube, connected | 
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with this and it wouldn't allow the machine to start with just 
something flying by, a little piece of paper. Something sake! 
have to obstruct it for anywhere between two and five setbnds-- 
well, three and five seconds, generally a five-second timer, 
I believe. 
Q In looking at the instructions that Mr. Shandell 
has offered into evidence here, which is Plaintiff's Exhibit i 
if you will turr to page 5, sir, and if you look at the second 
paragraph -- 
MR. SHANDELL: Excuse me. Could you show the 
witness your copy so that I may follow a copy? 
MR. IVONE: You want to follow this copy? 
MR. SHANDELL: Fine. 
1) From page 5 you will see the second paragraph: 
"The packing operation is completely automatic 
and is initiated as soon as enough trash accumulates to block 
the light beam for five seconds." 
Is that in accordance with your recollection, sir? | 
A Yes. 
Q So let's take the theoretical situation that 
someone puts his arm in quickly to snatch something from the 
door. It still would require that arm to cross over the pean | 


and remain there for five seconds before that would activate, 


is that correct? 


19 


21 
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A Yes. 

MR. IVONE: That's all I have, your Honor. 

THE COURT: Anything further, gentlemen? 

MR. ISAAC: Your Honor, I'm Sorry, but I have one or 
two more questions. 

RECROSS EXAMINATION 
BY MR. ISAAC: 

Q Mr. Danziger, you just told Mr. Ivone it was your 
general policy to recommend this machine be running all the 
time but that it was up to the individual owner to make a 
decision whether he wanted it to be running all the time or 
not, is that the substance of your answer? 

A Yes. 

Q LEt's forget about general rules. Let's talk | 
about Southbridge Towers, the buildings that were involved 
in this particular case. 

Again, reading from page 22 of that examination 
before trial, the question that was asked of you on November 
25, 1974: 

"© Did Universal Thermal" -- 

MR. IVONE: May I interrupt just a moment? I'm 
sorry to have to get up at this point. He has stated on the 
examination before trial and almost consistently -- 


THE COURT: If this is an Objection -- 
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MR. IVONE: I object. 
THE COURT: I will sustain it on the theory you have 


already covered it adequately. There is no sense repeating 


at. 


Thank you, Mr. Danziger, you may be excusec. 


(Witness excused.) 


T7 
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MR. SHANDELL: At this time, your Honor, I want 
to read from the deposition of Milton Clar,. 


MR. REGAN: Excuse ie, your Honor, Ihave a witnesa 


in court who no longer works for Universal and tells me 


that he has to be at his job at a future time, and I have | 


this witness on Mr. Shandell's reauest. I ask him to please 


call a witness rather than just to read an examination, | 


THE COURT: T would Suggest, if there is any | 


witness to call, we can always do depositions. | 


MR. SHANDELL: Very well, your Honor. So far as 


I am concerned, I feel that mr. Danziger has covered thr 


subject thoroughly, and I no longer require this other pian 


witness. 


THE COURT: In other words, you are wioling to 


release this witness? | 


MR. SHANDE LL: Yes, your Honor. 
THE COURT: Did you hear that, Mr. Regan? 
MR. REGAN: Yes, thank you, sir. | 
MR. WILENSKY: your Honor, I would like the record 
to note I object to reading Mr. Clar's deposition. My 
client was not a party to the action when Mr. Clar was | 


deposed. I am going to object to the reading of Mr. Clas 
deposition. 


THE COURT: Since I don't know who Clar is, I can't 


5 
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be sure of this, but it may have nothing to do with your 
client in any event, 
us, Mr. Shandell? Who is Mr. Clar? 

MR. SHANDELL: Mr. Clar was an officer of Auto Pak 


at the time when the machine in question was designed. He 


designed it, and at the time that it was sold to the building 


He is presently a managerial employee of Gulf & Western, 


Auto Pak Division. 
THE COURT: Located what? 


MR. SHANDELL: Located in Bethesda, Maryland. 


THE COURT: I see. I don't understand your position, 


Mr. Wilensky, because I don't think this has anything to 
do with your client at all, 

MR. WILENSKY: The only thing is, your Hono., I 
woild like the court and the jury to know that we weren't 


parties to the action at the time Mr. Clar's testimony was 


taken, 


| 


but again, would you might enlightening 


THE COURT: Again without checking the docket sheet, 


I wouldn't kncv, but I will accept your word for it. 
MR. WILENSKY: Thank you, your Honor. 
THE COURT: Yes, Mr. Isaac? 
MR. ISAAC: May it please the Court, at the time 


that this deposition was taken, which is April of 1974, 


my client was not a pirty, nor were we represented at this 
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particular deposition, and I would merely ask the court 
to instruct the jury that anything in this record cannot 
bind my client, for whatever that may be, 


THE COURT: I would ac-ee with that. It doesn't 


have anything to do with your client. It is part of the 
Plaintiffs" case as against Auto Pak, and has nothing to 
do with your client whatsoever. 

MR. ISAAC: I will accept that, Judge, 

MR. REGAN: Your Horor, could you make the same 


ruling with regard to Universal? 


THE COURT: In regard to Universal, that is also 
true, gentlemen, beyond a peradventure of a doubt. 

Would you like to go aheua? 

MR. SHANDELL: Yes, your Honor. 

THE COURT: Would you be good enough, Mr. Shandell, 
to give us the full name of this gentleman? What is his 


first name, in other words? 


MR. SHANDELL: "MILT ON C LA R, having been | 


first duly sworn by a Commissioner of Deeds of the City of 
New York, testified as follows: 
“Examination by Mr. Shandell: 

"Q What is your name and home address? 


"A Milton Clar, 9408 Ttinden Avenue, Bethesda, 


Maryland. 


9 


on 


21 
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an What is your occupation, sir? 
"2 I work for Gulf and Western as a product 
development -- in the Product Development Division. 


"O Out of wMmat office do you work? 
I work out of the Washington, D.C. office. 

"0 What's -he address? 

“7 60C ‘Tew Hampshire Avenuc, N.W., Washington, D.C. 

"Q DO you have a title? 

"2 Title is Product Development Director. 

"OQ As Product Development Director, what are your 
duties? 

wl The new items that come up for evaluation, I see 
them in their " t°type stages and offer recommendations. 

"Q Are these any particular kind of items? 

ad They are basically concerned with the solid waste 
industry. 


"Q Do you work for some particular division of 


Gulf and Western? 


| 
Flinchbough Products, which is a division of Gulf and Western. 
| 


"A The Auto Pak Division, which is a division of 


") Now, do you have any formal engineering training? 


wn No, 


") Have you graduated from any recognized college | 


or university with arv degree? 


ef: S&S SB 
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“A No. 

"0 Will you tell us, sir, have you graduated from 
any secondary school? 

"A Yes, 

“2 What secondary school did you graduate from? 

"A Roosevelt High School. 

a @) Where is that, please? 

"2, In Washington, .C. 

me) When did you graduate, sir? 

"A 1937. 

"0? Following your graduation from Roosevelt High 
School in 1937, what did you do? 

"A I worked for the Naval gun factory. Went in to 


work as an apprentice machinist. I served a full appren- 
ticeship there, 

"Q How lor: ? 

"A I worked there until going into the service, which 
is in, I guess, 'A2, I guess. 

"OQ As an apprentice machinist, what did you do? 

"A ’ learned tc operate all types of metalworking 


machinery. 


"9 That would be lathes. and grinders, and things 


like that? 


se Lathes, milling machines, grinders. 


Fie © 
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to 
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"Q Then you went into the service, you said? 


“A Yes. 

"G} What did you do in the service? 

"A I was an apprentice seaman. 

i 8, How long did you spend in the service? 
"2B I spent six mont! ;. 

"OQ Were you then discharged? 

"A yes. 


"0 What kind of discharge did you get? 

"A Medical discharge. 

"Q What did you do after that? 

"A I went back to work for the Naval gun factory. 


“Q In what capacity? 


nA Well, I had finished my apprenticeship prior, and 


I was a machinist, so I went back to work as a machinist. 


oh As a machinist, what did you do? 


"2 I operated lathes, set up planers. Grinders. Vaxion. 


"Q How long did you spend at that? 

"A Until about 1953. 

"OQ What did you do then? 

"A Then I went to work for Engineering Research 
Corporation, in Riverdale, Maryland. 

“ What was the business of Engineering Research 


Corporation? 


| 
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"A They made machine parts. They built flight simuala- 


tors and that sort of thing. 


"Q What did you do for them? 


"A I started ovt as a machinist. | 


"Q Did there come a time when you got some as 


job? 
"A Yes, | 
bs What was that? | 
"A I became a designer for them. I was taken out of | 
the shop and put into the design group. 
"Q At that time, had you received any training 
in designing things from anybody? 
"A Well, the training at that time was only through 
the engineers that I had been working with. 
"Q When you say engineers that you had been working 


with, to what engineers do ycu refer? 


special job for which I was employed to make the parts for 


the new items that they came up with. 


| 
| 
“A, The engineers at Engineering Research who have 
"Q And you say they taught you something about | 


design? 


“A I learned from them, yes. 


| 
| 
"Q. How long did you : hold that job as a machinist | 
at Engineering Research before going into the design | 


bo a] 
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department? 
"A About a year. 
"O Now, how long did you sipend in the des ign 


department at iNngineering Research? 
"A I stayed there until about 1958, 
And that would be approximaely how many years? 
A, About four years. 
“6) And in the design department a Engineering 


Research, what did you do? 


| 
"A Well, I designed specifically the area of riveting’ 


machines, and I had some new ideas which were patented by 
Engineering Research. 
"Q In riveting: machines? 
“i In riveting machinery." 
Page 10, line 2 -- 
MR. IVQNE: May I suggest, your Honor, since 
I am goiny to have to then pick vn the pages, perhaps if 
he reads it entirely -- I know he is not required to, but 
I might suggest it. 
THE COURT: Well, that is up to him. you can 
then read anything you care to that he leaves out, as you 


know. 


MR. SHANDELL: "Q What did you do after you left 


Engineering Research? 


"A I went into business myself, My own business; of 
designing and constructing hydraulically-operated machinery, 


me) Had you had any formal training in the field 


of hydraulically-operated machinery? 
"2 Only what I had gained in my knowledge at 


Engineering Research. 


"Q And in what manner did you gain this knowledge 


while you were at Engineering Research? 


"A In working with other people in the department, 

"OQ How much of your time at Engineering Research 
was spent working on hydraulically-operated m=chinery? 

"A That's a little difficult question to answer as 
percentage of how much time. 

"OQ Would you say it was more than half your time? 


"A If you: are relating the time with hydraulics as 


related to the riveting machinery, the riveting machinery 


was hydraulically operated, 

Therefare, in one sense you coula say it was all 
time. It was related to hydraulic machinery, and then -- 
I don't know. 


"Q So you gained your experience in hydraulics 


out of your work with riveting machinery? 
“A Yes. 


me) After you left Engineering Research, did you 
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design anything? 

"A Yes. 
"O What was the next thing you designed? 
"2, I designed for a scrap dealer a Piece of Maehineey 


| 
| 


that was hydraulically operated, that transferred loads 
of scrap metal into a shearing machine. 


"Q When you say hydraulically operated, what do you 


mean? 
oy Well, the movements were done hydraulically. 
%© By hydraulically, what does that mean? 
"A By using hydraulic cylinders to push something whit 
would be powered by a hydraulic pump, which was powered by 
an electric motor. 
"Q What do you mean when you use the word hydraulic? | 
oh It's oil under pressure that's doing wori. | 
“2 And in the case of your machine that you designed | 
for the scrap dealer, there was an electric motor providing | 
the pressure? : | 
"A Electric motor rotated a hydraulic pump which, in | 
turn, eventually got to the hydraulic cylinder, which sitsinaeil 


this piece of equipment. | 


"OQ Now, did you design anything else after that? | 


"Kh Yes. For a cardboard salvage operator. 


"~ What did yc: design for him? | 
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"A I designed a feeding mechanism to feed his card- 


board baling machinery. 

“6 Did you design anything after that? 

"Ny The next step was into the solid waste field. 

"0 What is the first thing you did in the solid 
waste field? 

"A My introduction to that was doing some work for 
Shayne Brothers in Washington, D.c. 

"Q At that time, what was the business of Shayne 
Brothers? 

"A They were solid waste haulers. 


"~) When you say haulers, what do you mean? 


ba" A hauler is someone who has trucks, what transfers| 


solid waste from one place to another. 
"0 They operated garbage trucks? 
"A Trash trucks. 


"} Did they have a business of picking up trash 


at people's homes and places of business and depositing it 


someplace else? 


"A They served both family, residential, as well as 


commercial and industrial accounts. 


"Q Now, you did something in the way of engineering 


for the Shayne Brothers? 


"N Right. 


on 


, 
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| 
“OQ What was that? | 


"A The first thing that I did for them was, they were 


| 
| 
} 
! 


having some problems with the hydraulic mechanisms in 
their trucks, and I reevaluated what had been done previous]. 


| 


and put them in working order. 


Q Did you design any new part or mechanism in the 


process of putting them in working order? 


as Yes. Hydraulically-operated side lifting mechanism: 
for lifting containers on the side of the truck and dumping 


, | 
it into the truck. 


' 
" And was this a device which picked something up 
and put it into the truck? 


“A Yes. 


“9 What's the next thing you designed? 
| 
"A I believe the next thing was a front-loaded type 


of truck, which is a truck that picked up the containers 


with forks that extended in front of the vehicle; would pore 


up to a container and lift it over the cab and dump into 
the opening of the truck body, which was in back of the cab.¢ 
Page 14, line 7. | 

"OQ What's the next thing you designed? | 

"A A side-loading truck that was loaded in wenteeiies 


use, that the waste from the homes was thrown into the side 
of the truck and it wis compacted in the vehicle hydraulical %. 
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"Q You say compacted? | 


"A Yes, 


"OQ By what means was it compacted? 
"2 Hydraulic cylinder. 


i Was there any pressure on the garbage? 


| 
"A Yes. 

| 
"9 Was this the first time you had designed anything 


that compacted anything? | 


"A If you are saying compacted waste, yes; but in 


riveting machinery we compact rivets to make them into the 


shape of rivets. | 


"Q And this was the first time you had ever compacted| 


{ 
waste? | 


"A Yes e | 


| 
"Q Was this machine designed for Shayne Brothers? | 
“A Yes. 


"Q Was it ever used by anybody else besides Shayne 


Brothers? 


| 
a The compaction truck, not the front loading truck; | 


is that correct? 


"Q Yes. The compaction truck. 


“A That particular truck was not used by anybody else 


d 
It was merely a prototype. | 
"Q How many didi Shayne Brothers operate? | 

| 
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pt They only operated one, and only as a prototype. 
"Q Who built it? | 
sl It was built right on the premises. 
is By whom? 
"p There was a gentleman who did the welding 
and fabrication on the site. 
His last name was Schmidt. I don't remember his 
first name. He passed on about five or six years ago. 
") How as the waste compacted? | 
"A The waste was compacted through a new system 
of open extrusion method of forcing the waste into an opening 
which gradually reduced its periphery, which gave resistance, 
Therefore, it extruded through under a very high density. 
"ad Had you ever observed a waste compacting device 
before? 
"A Oh, yes. Sure. 
"© Had you ever observed one ‘eked by means 
of hydraulic pressure? 
"A Yes. 
) Were there designs of this nature on the market 
at that time? | 
"A Yes. | 
"Q When are we talking about, timewise? | 


af’ Well, the «equipment that Shayne had had in his 


| 
: 
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fleet that I saw when I came upon the scene had been witi) 
him for a while. 


"” Did this equipment include compacting equipment? 


"2 Yes. These were trucks. 


") Had you observed any other compacting equipment 
as of this time other than compacting equipment that 
Shayne had in his fleet? 

: Si No. That was my introduction to the waste end of it 

"0 Now, when was it that you first designed this 


new compactor for Shayne? 


"A Of the truck that we are talking about, I believe 


| 


it was probably in about 1954 or 1955, 


"0 What was the next thing that you designed after 


that? 

"A The next item, I believe, was what we call a dal 
pak, which is a compactor for solid waste that was used 
for commercial and industrial purposes, 

"Q What did it consist of? 


"A There was a compaction,mechanism, and onto is 


compaction mechanism was a large container which was the 


size of like a truck body, which was engaged into the 


| 
| 
compaction mechanism, 

"Q For whom did you design this? | 


“A This was for Shayne Brothers, and we had formed Like 
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“ 


25 


234a 


191 


mbh16 


a little partnership on this unit." 


a smaller version of the dual pak, but this operated inside 


Page 18, line 2: 


"Q What did you design after that? 


ea It would be the auto pak line, I think, which was | 


apartment buildings and was being chute-fed, 


"0 Was this the first time you ever designed a 


waste compactor that was fed by a chute? 


auto 


like 


“A Yes. 

"O When did you do this designing work for this 

pak? 

A I would say about 1955 -- possibly '56; something 
that. 

"Q And for the dui*™ pak? 


“A That was just before this. 


"9 And when you designed the auto pak, were you worki 


for anybody? 


this 


when 


“A I was working as a consultant to Shayne Brothers. 
"a And what was the exact name of the firm? Was 

a corporation, a partnership, or what? 

"A It was -- I think it was a corporation. 

"OQ And you were acting as a consultant to that firm 


you designed the auto pak; is that right? 


} 
' 


“A Yes. But we had like a partnership of any new ideas| 
| 


is 
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that I came up with. We agreed both to share it.* 
Page 19, line 13: 

") Now, prior to commencing work on the auto pak, 
had you ever before seen a stationary waste compactor 
other than the dual pak that you designed? 

“A I had seen one near Philadelphia, 

"Q Do you know who built that one? 

"A I think it was 0. Conncc or FE. Connor. I don't 
really remember, 

"Q Did you watch it in operation? 

"A Yes. 

"Q You say it was in Philadelphia? 

sa? In the Philadelphia area. 


"Q DO you know where? 


"2 I don't know where. It was in a shopping center, 


someplace, 

"0 Was this chute-fed, this one? 

"A No. 

"Q Did you make any notes about your observations 
when you ’onked at it? 

"A No. 

"Q Now, had you ever, prior to starting work on 
the auto pak, seen a chute-fed waste compactor? 


“A No, 


“ 
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"Q Had you ever heard of one? 
"A No. 


1. So far as you knew when you were designing a 


chute-fed waste compactor, you were striking out new 


ground? 
"A Yes. 
*O Now, when you designed it, did you build any 


prototypes or models, or anything like that? 


"A 


The background of it was-- I have a friend in Washington, 


D.C., who owned an apartment building, and he had told me 


that there was a fire in the trash room that was being 


chute-fed, and they had handled loose trash in there and 


there was no damaje to the building, but there was smoke 


that went up to the chute into the various floors. 


He was complaining about his problem, and the 


next day I was thinking about it, and thought I could build a 


Well, the first one built was really a prototype. 


compactor tha would handle that same job and get rid of the | 


burning. 


"0 And what did you do next? 


' 


"A I mentioned this to the Shayne Brothers at the time 


and thought I would like to build one of these, and be- 


cause there would be some monies involved, whether they would-. 


wanted me to go ahead with it. 
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"They said go ahead. 

And you built one? 

Yes. 

How did you build it? 

I don't -- what do you mean, how did I build it? 


Did you just go ahead, build one; with some 


tools and some machines? 


"- 


I designed the machine so it could be chute-fed, 


and a horizontal ram, and from these plans I had aman, 


a welder, who cut the pieces, welded them together, built 


a hydraulic compactor. 


"0 


“A 


What did the hydraulic compactor consist of? 


The hydraulic cylinder, a power unit: which containg 


a dual control valve, a pump’ having normal relief valves, 


and an electric motor and a reservoir, and this powered a 


hydraulic cylinder which coperated the compactor. 


bad 


“Oo 


7a 


And you made drawings of all this? 
Yes, 

What did you do with the drawings? 
I kept them on the premises. 

Do you know where they are now? 


These original drawings should be at the Flinch- 


bough plant in Red Lion, Pennsylvania. 


bh @ ] 


And that's a division of Gulf and Western? 
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"A Yes. 


"Q Did the development of this machine require you | 
to decide how much pressure was required to compact the 
refuse or the waste? 

"A Yes, 

"Q How did you do that? | 

es" Through the testing. ) 

"OQ What kind of tests did you run? 

“A Well, the machine was built. A container that the 
waste was going to be compacted into was hooked up to it. 

"Q What kind of a container was this? 


"DB This was a steel container, about a one and one- 


| 

| 

half yard capacity, cubic yard capacity, and it was compacted 
into this container. | 
"Q How did it cumptact into the contaner? | 

"A The waste would drop into the compactor charge | 
chamber, and the compaction plate would sei it into the | 
container. | 
As the container was being filled, as more and weed 

waste was being deposited in there, then the pressure would | 
Start building up -- the development of having a container | 
of the right contour, so that when it opened, you could | 
really dump the waste that was compacted in thk-re. 


You fidn,'t want to compact it too tight, because 


"A The surface area which was pressed against the 
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2 you couldn't get it out. You had to have a viable xsi.v. 
3 "Q How did yo .ecie this? 
4 | “A Through tests. 
5 "} What kind of tests were run? | 
‘ | 
6 | "hs We packed that into a container. We tried dumping | 
7 it. Checked the weights of what went in, so we would get 
S a ratio of approximately four to one from the original | 
° density to the compacted waste. | 
0 "0 Where did you get the material that you were | 
| 
il compacting from? | 
= "A There was plenty available through the Shayne 
| 
ad Brothers pickup trucks. | 
" "0 How did you put it into the chamber? | 
| 
" “A The waste was dumped onto the ground and we shovelni 
| 
" it in. 
17 4 P 
"Q you didn't have a chute working? 
® | "A No. | 
ad "Q What were the pressures that you eventually biciaciat 
” out? 
21 | 
"A The pressures worked over in the 12,000 pound ram 
2 | 
face pressure. 
8 | | 
"|? Now, by 12,000 pound ram face pressure, what do 
‘ 
you mean? 
ry) 
| 
| 
| 
} | 
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trash is this ramface pressure. It's e-ual to the force 
that is exerted by the hydraulic cylinder. 


*6) How can you find out that 12,000 pounds was 


the amount being inserted? How did you measure the percentagt:. 


in other words? 


"A We had a non-cylinder direct width pressure 
gauge On the power unit, indicating the hydraulic pressure, 
“ you multiply the hydraulic pressure by the area of the 
cylinder, and that gives you your operating pressure. 

"~) What did th. ramface consist of? 

"A It was a flat steel plate. 

"Q Have any teeth on it, or anything like that? 

"A No. 

"0 Now, the ram, I take it, moved across in a 
horizontal direction; across the chamber where the tra:! 
was dropped. Is that right? 

"A Yes. 

"O At a certain speed? 

"NK Yes. 

"9? Did you design the speed at which it ran? 

"A Yes. 

"0 How did you do that? 

"A I remember at the time that we wanted to achieve 


about a thirty-second cycle. 


| 
| 
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"Q What do you mean by a cycle? 


"A It's a complete movement of the ram from its 
starting point to fully redirect, to go completely forward 
again. 

"Q Why did you want to achieve a thirty-second 
cycle? 

“A I wanted -- © felt that that speed would get rid 
eat Space in the volumes that was going to be thrown down 
the chutes, 

"Q How did you make that determination? 

"A ‘The cube area of the charging chamber. 

"0d And the charging chamber is the place where 


the trash gets dropped? 


"A Gets dropped, and knowing the volume of waste that! 


comes down that chute in a day was being measured, I knew 
what I had to handle. 

"0 What volume of waste was it that you figured 
out was coming down the chutes of that apartment building 
in a day? 

a I don't remember. 

"} Did you make any records of these calculations 
at the time? 

"A I had some notes there, yes, on the number 


of drums of waste they had there that they were storing 
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the trash in. They were measured, 


"9Q Are you saying that you measured these trash 
containers in the trash room? 

"A In the trash room there's some fifty-five-gallon | 
drums, and they were putting the waste in those. 

"O Weren't they burning it? 


af They had a flue-fed incinerator, but they stopped 


burning because of the fires that they had been having. 


"Q How did you determine that? 


| 

10 | I had told the owner of the building, by this tine, 

1 that I had a unit that would work in there; if he was 

R | willing to go along with being a guinea pig in this case, 

8 then we could really test it out. 

" "} You say you measured the drums that accumulated | 

15 | and determined from that how much waste was coming down 

" | the chute in the'course of a day? 

" | "A Yes, 

8 | “© And decided on the thirty-second cycle from 

19 | that? 

mA "A The thirty-second cycle was taking into account 

a7 the busy time of the day that trash was being depositd down | 

- the chutes, like, really, after dinner was usually the | 

™ time that the trash flow was the heaviest coming down the | 
chutes into the compactor. | 

: | 
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“7 By observation. 

m@) Did you measure how much trash came down at 
any particular hour for any particular length of time? 


"A For a couple of days, it was measured. 
"0 How aid you do that? 
"A By these drums that were placed there. 
") How did you do that? 


"A His janotorial people collected these drums of 


"Q And did what with them? 

“A And had them on the side, and then these were 
counted, 

"Oo You say you counted them. Were they segregated 


in my way? 


"A Well, there were many fifty-five-gallon drums. 


244a 
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2 | "0 Yes. Who counted them? 
3 "A They counted them and I had counted them, too. , 
4 "O When you counted them, describe what you did. | 
5 | *h I saw they had, in a day's time, enough that would 


warrant about three cubic vards of waste compacted at this 
four-to-one ratio, so I redesigned -- 


"0 So then are you saying that it was twelve cubic 


| yards of waste before it was compacted? 
"A Yes. 

M1 ! “—) And that was a day's supply? 

a That was the day's -- a dailty, or an average daily 
accumulation, yes. 

"OQ And did you make any other observations or determi- 
nations as to the waste supply coming down the chutes other 
than to make an observation that there was about twelve cubic 


yards per day? 


18 "A Well, the only observation was the ratio between 

19 the size of the chute and the size of the charging chamber and 

20 | the ram, in order to give a free flow of waste. : 

21 "9 Is 1c correct that at that time the only thing you 

2 | knew about the flow of garbage in this apartment building was 

23 | that it averaged out to something like twelve cubic yards of | 

2 | waste. per day? 7 
| 

5 | "A Yes." , 
| 
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Wur Honor, I notice it is about five of one. I 
am running out of voice and steam. I wonder if it would be 
an appropriate time to take our luncheon recess? 

THE COURT: It is not quite five of. Could you go 
a few more minutes and we will quite at five of. 

MR. SHANDELL: If I could have a glass of water, 
I could. 

| THE COURT: You certainly could. Rather than 

argue about it, we will let you have some water and stop, 
both. 

MR. SHANDELL: Thank you very much. I appreciate 
i@ 

THE COURT: Ladies and gentlemen, we will suspend 


now and resume at 2:10. 


(Luncheon recess taken.) 
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AFTERNOON SESSION 
2:15 p.m. 
(Jury present.) 
THE COURT: All right, Mr. Shandell. 
MR. SHANDELL: If your Honor please. there are 


witnesses here and with your Honor's permission I would like 


to read just a couple more questions and answers from the 


examination before trial of Mr. Clar and then interrupt that 
to take the testimony of the witnesses and get back to the 
deposition when the witnesses have gone. 


i THE COURT: If it is all right with your adversaries, 


| I would agree. 


Is thaé all right, gentlemen? 


” | MR. IVONE: There is no objection, your Honor, 

- | except I don't know who these witnesses are. “r. Shandell 

" has been making a practice of excluding witnesses. Perhaps 

- he can exclude his own witnesses. 

| MR. SHANDELL: They are not in the room. 

* | THE COURT: Finish up whatever you want to read, 

21 | our. Shandell, and then call vour witness. 

- } MR. SHi.NDELL: Thank you. | 

” | Page 51, line 8. I am going to read a couple of | 

“ | questions and answers and put the witness on and then come 

” back to it. : 
| 
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Now, when you designed the Gobbler, did you make 


some records of your design work and calculations? 


"A 
"Q 
“A 
"Q 


“A 


"© 


Yes. 

Where are those records now? 

They should be at Red Lion, Pennsylvania. 
Tid you run any tests ona the Gobbler? 
Yes." 

Page 52, line 6: 


Did there come a time when you achieved a design 


that you regarded as final? 


af 
"Q 
"A 
"Q 
Gobbler 
"A 
"Q 


"A 


in 


Yes. 

When was that? 

I imagine about 1968. Something like that. 
In or about 1968, then, had you ever tested a 
an apartment building prior to that? 

Yes. 

Where? 


The first Gobbler that was built was put in a buil- 


ding in Silver Spring, Maryland. The name of the building now 


is Eldorado Towers. 


moment, 


I can't think of that name. 


“At the time, it had a different name, and at the 


That was the first machine 


that was built." 


20 
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Page 55, line 8: 
"OQ Now, prior to 1970, had you ever seen a Gobbler 16 


in operation in an apartment building? 


od | Test machines, yes. 

"9 Did you make records of these tests? 
"A Yes. We kept records. 

“© Who made these records? 

wh I wrote most of the records myself. 
"0 Wher: would these records be today? 


"A They should be with the files at Red Lion." 
Page 80, line 7: 
*O Did you ever consult a licensed engineer of any 
kind about the design of your Gobbler prior to offering it 
for sale? 


"A I can't:recall anyone, but it seems as though one 


of the manufacturers, like AMF of this Mele, who had engineers 


with them -- all the drawings were gone over with them in that 


sense, but I don't think I can elaborate any further than that. 


ne Were there any writings exchanged between you and 


any engineer at either of the fabricators about this product? 


"A I believe there were some communications with res- 
pect to ad»ering to certain tolerances that were reyuired in 


the drawings. 


"Q Where would this correspondence or communications 


| 
| 
| 
{ 


249a 


gwit 4 "Clar es 
be today? 
"A I don't know. It would, more than likely, be in 
the same file. 
"Q By the way, you have been referring to files located 


out at the Flinchbough? 

"A At Flinchbough Products, at Red Lion. When I say 
files, we have had file cabinets, but we have also had boxes 
in which they put items, too." 

That is all I want to read at the moment. 
(Witness called.) 
DOUGLAS Fe nA DBR, called as 

a witness on behalf of the plaintiffs, being first 

duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. SHANDELL: 


Q Mr. Bauer, are you associated with Gulf & Western? 
A Yes, I am. 

Q In what capacity? 

A I am associate counsel. 

Q That is a lawyer, sir? 
A That's right. 

Q Did Gulf & Western receive a subpoena duces tecum 


calling for the production of certain records of design and 


testing of the Gobbler-16 compactor? 
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A Yesterday morning a subpoena was called to my atten- 
tion which to my knowledge was not gcen by anyone at Gulf & 
Western prior to yesterday morning calling for the production 
of certain documents at 10 o'clock yesterday morning, which 
was physically impossible. Today -- or rather, late yesterday 
afternoon a second subpoena appeared at our office calling for 
the production of additional documents this morning at 10 
o’clock. 

Q Have you put in an’ search for the design and testin. 
records for the Gobbler-16? 

A Not only did we look for the documents yesterday 
and this morning, bur as long ago as we knew this case was 
pending, which was, I believe, at least a year and a half: 
ago, we have heen searching for those documents, and there are 
no such documents, to my knowledge, at Gulf & Western ir New 
York. 

Q How about in Red Lion? 

A Today we have no authority over Red Lion because 
we no longer own that company. 

THR COURT: What's the name of that company, Mr. 
Bauer? 

THE WTTNESS: That would be the Auto Pak Division 
which had been a division of our Flinchbough Products Company 


in Red Lion. We sold the Flinchbough Products Company along 
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with the Auto Pak Division in July, 1974 and thereby lost 
all control over documents which should be at Red Lion. 
THE COURT: What was the acquiring company's name? 
THE WITNESS: It was then called Clabir Subsidiary 
Corporation, which is a subsidiary, I believe, of Clabir 


Corporation, which I believe is located in Greenwich, Connec- 


ticut. 


But I believe they have since changed their name 


to Flinchbough Products Corporation. 


2 
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Q During the pendency of this action, sir, there | 


was a period of time between July of 1974 when you at 
Gulf and Western owned the Flinchbough plant and all the 
material in it? 
A That is correct. 
Q During the pendency of this action and prior to 


July of 1974 were you yourself aware of the pendency of 


this lawsuit? 
A Yes, I was. 


Q Were you aware of the requests on behalf of 


mys: 'f, on behalf of my client, for the records of design 
and testing made by Mr. Clar during the time he was working 

| 
for Auto Pak and beforeGulf and western acquired the Auto Pak 


material? 


A I believe, I vaguely remember that the law firm | 
here in New Yor, J. Robert Morris, which is defending | 
certain defer(:>ts in this action, requested ny advice as | 
to how such documents could be located, and I believe I : 
vold them that ary ich documents which may be at Red Lion, | 
Pennsylvania, to my knowledge had never been removeu from 
Red Lion, Pennsylvania, and could only be found there, 
and I further suqgested that they get in touch with the 


managor of the Flinchbough Prodicts Operation in Red Lion 


and work with him dizectly, and I believe after that I 
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cross 
2 heard no more about it. | 


MR. SHANDELL: I have no further questions. 


| 
4 THE COURT: Does anyone else have any questions? | 
5 MR. KGILER: I have just a few, your Honor. 
6 CROSS EXAMINATIQN | 
7 BY MR. KOHLER: | 
8 9 Mr. Bauer, it has been testified today that the | 
9 Gobbler in this case, the compactor, was acquired by | 
10 Southbridge Towers in -- : 
11 MR. SHANDELL: I'm sorry, I sat down saying that | 
12 I have no further questions of this witness. But it vecurred) 
13 to me that I have and ought to put other questions, and 
“Mi oy wonder if I might prevail on yow Honor's indulgence to 
15 resume the examination of this witness. | 
" MR. KQHLER: I have no objection, your Honor. | 
" THE COURT: Very good, | 
8 MR. SHANDELL: Thank you. | 
2 DIRECT EXAMINATICN CQNTINUED | 
» BY MR, SHANDELL: | 
a Q As counsel to Gulf and Western, sir, are you | 
* familiar with the.acquisition by Gulf md Western of the | 
‘ s Auto Pak Company? | 
” A I have heard of the transaction. It occurred | 
v5) 


while I was with the “ompany. I did not personally work 


9 
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Q Do you Know when it occurred? 

A Yes, I believe the purchase was consummated 
TwUEy be LOT, 

9) Is this a copy of the purchase agreement? 

A Well, this file contains a number of things 


which I am not familiar with, but it also contains an 
agreement dated July 1, 1971, which appears to m to be 
the agreer :nt which I have seen and which I have been 


told is the purchase agreement. 


Q Would you take out the part you say is the purchas 
agreement? 
A Beginning here, and continuing for 26 pages to 


that point (demonstrating), and probably these things 
which follow it in the file are the exhibits which are 
referred to in it. 

MR. SHANDELL: I offer these in enihnnens these 
26 pages, which are the purchase agreement. 

THE COURT: You certainly are not interested in 
proving the details of the agreement, are you? 

MR. SHANDELL: NO, your Honor, I am not at all. 


THE COURT: Then I don't understand why we are 


burdenirng the record. All you really want to show, I suppose 


is that on July lst or thereabouts of 1971 Gulf and Western 


| 
| 
| 
| 
| 
| 
| 


| 


| 
| 
¢- 
| 
| 


| 
| 
| 
| 


| 
| 
| 
| 


| 
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acquired Aute Pak, 


MR. SHANDELL: And the details of the acquisition ! 
would bear upon Gulf and: Western's liability for what | 


occurred to Mr. Rizette? 


| 

| 
THE COURT: I don't quite follow that. That is | 
not my point. My point is, you do not wish to burden the 
record with a lawyer's document or documents having to 
do with the acquisition of the company, do you? 

MR. SHANDELL: Not necessarily, your Honor, but 

I have to prove up Gulf and Western's liability. 


| 
| 
| 
| 
| 
| 


THE COURT: Again, I don't want to argue about that, 


Mr. Shandell. If am simply bearing done on what I conceive | 


might be an unnecessary surplusage of prolix material | 
which does not help prove anything ya want to prove. If | 
you don't accept that, I won't press the point. | 

MR. SHANDELL: If your Honor Please, the only thing | 
the purchase agreement bears on is the question of the | 
relationship between Gulf and western and Auto Pak, and | 
whether under the law Gulf and Western is liable for the | 
torts of Auto Pak, | 

THE COURT: Mr. Shandell, wouldn't you agree | 
with ine as a lawyer that this document won't prove that | 


at all, | 


MR. SHANDELI.: I most respectfully disagree, | 


Ww 
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Q Is there any contest, gentlemen, in respect 


to the apparent that on or about July 1, 1971, Gulf « 
Western acquired Auto Pak Company, or whatever its name 
is? Is there any question about that? 
MR. IVQNE: In behalf of Auto Pak I do not contest 
it, your Honor. 
THE COURT: You want this jury to read 26 
Pages of a legal contract? You don't seriously mean that. 
MR. SHANDELL: I don't, you Hon-r.I didn't hear | 
anybody from Gulf & Western say anything. 
MR. KQILER: Gulf & Western concedes they siediiibaacas 


Auto Pak in July, 1971, 
THE COURT: I didn't think there was any question, 
Now, does that cove: it to your satisfaction, Mr. Shandell? , 
Or do you still want to offer this document? | 
MR. SHANDELL: I am still nervous about it. 
THE COURT: I am not asking you ae being 
nervous. Don't you see the serious point I am making? 
MR. SHANDELL: I see your Honor's point and it's | 
a ‘*cy good one, but there are questions of derivative — | 
liability here that ought to be buttressed by the record. 
THE COURT: Do you want to offer this agreement | 
in evidence notwithstanding the concession I extracted for yau. 


Then I suggest you offer it in evidence, 


b2 
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MR. SHANDELL: I will accert your Honor 's 

Suggestion, I have no further questions of this witness, 
THE COURT: Do any Of you have any questions 


Of Mr. Bauer? I think you do, Mr. Kohler, 


MR. KQHLER: No, anything I wanted of mr, Bauer 


has been gone into, 
(Witness excused.) 


MR. KQHLER: I would like @ concession from 


Mr. Shandell that the Auto "ek Covrany in Red Lion, 


Peansylvania haa made records available tohim for inspection| 


and to offer Mr. Elliott in Rec sion, Pennsylvania, for 
examination, and that mr, Shandell aig not show up to 
Conduct that examination and to look at the records that 
were there. will Mr. Shandell concede that? 

MR. SHANDELL: No, I will not concede that. 

MR. KQHLER: Will mr. Shandell concede that he did 
not show up in Pennsylvania when he was Supposed to, 

, SHANDELL: What happened, my Car broke down 
and by the time I arrived everybody had left, There are 
nO records in Red Lion, Pennsylvania, .s has been indicated 
many times, 

THE COURT: I don't know about the latter, but he 
doesn't want to enter into such a Stipulation. He doesn't 


have to if he doesn't vant to, 


€ 


| 


| 


I 
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2 Did we understand correctly, Mr. Shindell, 

3 1 there is another witness you want to call now? 
| 

4 MR. SHINDELL: I have another witness I want %o 

3 call, but before that I want to clean up this other ; 

. | 


business we were discussing by reading from written in- 


terrogatories submitted to Gulf & Western. 


Western Manufacturing, Pennsy.ivania Systems Inc., on behalf 


| 
4 THE COURT: All right. | 
| 
° MR. SHINDELL: May Ihave a moment. I have the 
10 answers, but I am looking for the questions. 
| | 
a | THE COURT: Well, if it is of any help to you, 
” are you taking about your sect of interrogatories addressed 
ei to Auto Pak Company, Division of Gulf & Western? 
" MR. SHINDELL: I believe that may be the in- | 
i terrogatories. I am looking for interrogatory 13, | 
” THE COURT: Well, take a look at what the clerk | 
” | and I are handing you, sir. Does that help you? | 
» MR. SHINDELL: yes, | 
* Q Number i3, if I might read it, if your Honor 
20 | 
Please: | 
>) | : ‘ \ 
. “Set forth whether testing records were Bi ile: 
2 | 
and, if so, by whem, indicating where these records are 
n | 
at the present time." | 
2 
And from the answer of the defendant Gulf & ! 
"i ' 
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of its Flinchbough Products Division, answer to question 


| 

| 
13 is: | 

“Pursuant to agreement with Auto Pak Company | 

all records pertaining to the development of the machine | 
were to be sent to this defendant's plant at Red Lion, | 
Pennsylvania. A search for such records has not discovered 
them, nor could this corporation determine whether all 
records had Leen sent to it." 


That answer is dated June 31, 1974, 


MR. KQHLER: Wexhave plans and drawings which 


MR. SHANDELL: These sre just blueprints. Where 
are the development and testing records? 


MR. KQHLER: You have the answer there; they 


| 
| 
we can offer to the plaintiff. Do you want to see these nowp 
| 
| 


can't be located, 

THE COURT: Apparently he doesn't want those, 
Mr. Kohler. 

Just sq we don't lose the courtrecord here, 
I might suggest if you are through with what I just loaned 
you, ycu' hand it back. 

Now, do you have another withess?* 

MR. SHANDELL: Yes, thereis a witess in the 
witners room, 


THE COURT: His name? 
MR, SHANDE) :.: Mr. Me l@4ndeZ, 
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9 JULIO MELENDEZ, called as a witness 
3 | on behalf of the »laintiffs, being first duly sworn, 


4 testified as follows: 

5 DIRECT EXAMINATION 

6 ; »Y MR. SHANDELL: 

7 | Q Mr. Melendez, prior to July of 1972, were you 


8 | employed at the Southbridge Towers here in lower Manhattan? 


9 A Yes, I was. 
10 Q In what capacity? 

1] | A I was a porter. 

12 } Q And as a porter, what were your duties? 

13 A I was in charge of eight floors. I had to clean 


the back stairs, front landing and the hallways and also I 
| had to do the windows from eight floors down. There was no 


safety on it because I had to stand with one leg on the ledge 


17 | outside and one on the other. 

18 | MR. ISAAC: I ask that be stricken. | 
19 THE COURT: Yes. 
20 | We are not talking about windows or safety equipment | 


21 || here, Mr. Shandell. Perhaps you can help the witness stick to 


what we have to do with here. 


machine? 


22 
23 Q Did you have anything to do with the compacting 
24 
25 


A Yes, 
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Q Will you describe the compacting machine? | 
A The compacting machine has a cylinder and a front ) 


we were instructed, you know, to use a stick when the garbage 


got stuck to help it down. 


Q Did this compacting machine compact garbage in $6..1¢ | 


door but that door was always open until we were working, and | 
kind of a cylinder with a ram in it? 
| 


| A Yes. | 
Q Did that machine run 24 hours a day? 
A Ys. 
Q Did you have certain hours when it was in operation, 


when you attended it? 
MR. IVONE: Objection, your Honor. | 
THE COURT: Yes. You have already asked one 


question and gotten an answer. I don't think you can go arcund 


and try to repudiate your own witness. 


Q Were you required to attend to the machine when it | 


was running? 


A Yes, sir. ] 
| ‘ 
! Q And how did you do that? 

| A We had to stand in front of the machine and help 


with the stick because it doesn't compact the garbage right, 


pu know. 


| Q How did you help with the stick? 


Y 


23 


24 
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A We had to push it down into the cylinder. | 

Q And what would happen if ycu didn't push it down 
into the cylinder? 

A It wouldn't compact the garbage right. 

Q Was there ever any occasion when the garbage 
collected above the electric eye? 

A Yes. 

Q What did you do when that happened? 

A When that happened we used to push up with the 
stick and then down into the cylinder. 

Q Were you ever instructed not to do that? 

A No. 

Q Did you do that during tre entire time you attended 
this machine or was it sometimes? 

A All the time. } 

Q What happened if you didn't do that? 

A If you didn't do that it will compact the garbage 


that was already in the cylinder and then it would stop. 

Q What time were you required to get to work in 
the morning? 

A Eight o'clock. 

Q When you gat to work in the morning was the 
compactor turned en or turned off? 


A It was off. 


21 


| 
a 4 


| 


| 


| 
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MR. IVONE: Objection, your Honor. 
" "RT: No, I will allow that. Did you say 


that you got te work at 8'o'cloci', Mr. Melendez? 


THE WITNESS: Yes. 


THE COURT: Was it in the course of your duties 


that you went right down to the compactor at 8 o'clock? 


A 


Q 


THE WITNESS: Yes. 

Was the compactor turned on off or -- 
It was off. 

What did you have to do? 

I had to turn it on. 


Was there garbage around in the chute or in the 


compactor when you turned it on? 


A 


Q 


A 


Q 


A 


Q 


Yes. 


| 


When you turned on the compactor, what would happen? 


It would start the cylinder. 

And then what would have you to do? 

Help it out like usually. 

And how did you help it out? 

With the stick, pushing down on the garbage. 
Was the hopper door open? 

Yes. 


Is that the way you worked until the garbage was 


dispos~ 1 of? 


6 
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A Yes. ! 
(@) Is that the way all the porters worked ‘at the 


compactors until the garbage was disposed of? | 


MR. IVONE: OBjection, 


THE COURY: Yes. I really think at this stage of 
the record that objection is well taken. We don't know if he 


watched other porters or had a chance to. 


your ‘Yonor. | 


Q Did you have a chance to watch other porters work 
occasionally? 
A I used to work there with another fellow in that : 


building. There  .8s 27 floors and there was two fellows to 


work that building. 


Q Did he work that the same way? | 


A Yes. | 
| 
Q Did you'ever have any instructions on how to work 


this machine? 


A Yes, sir. 

Q From whom? 

aA Cristobal. 

Q Did Cristobal tell you 
A Yes. 


MR. IVONE: Objection. 
THE COURT: Sustained. 


lead Mr. Mele: ‘ez. 


about the stick? 
| 


This is leading, your Honor | 


I don't think we have to | 
| 


=x 
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| 
2 MR. SHANDELL: I didn't hear your Honor's ruling. | 
3 THE COURT: I said I see no reason why you have 


4 to lead Mr. Melendez. I agree with the objection. 


5 | Q Was there some kind of door or plate or som thing 


6 | on the top of this machine? 


7 | A Yes, there was. 
6 | Q Would you describe it? 
9 A Ic used to work with a spring reaction, but it was 


10 a fire door. 
ll | Q Could you push it and move it to close it? 


12 A I never tried it but I think you could. You had 


‘o put a lot of strength into it. 
Q Did anybody ever tell you about closing that fire 


door to keep garbaae from coming down? 


| 
| 
| 
16 | MR. IVONE: Objection, your Honor. Leading. 
! 
THE COURT: First of all, did you ever have occasion 


1% || to close that door that you can remember? | 


ly THE WITNESS: No, sir. | 
2% THE COURT: Now what is your question? 

21 | Q Were you ever given any instructions about closing | 
2 || that door? : 
3 A No, sir. | 
2A MR. WILENSKY: I can't hear the witness, your er 
2 THE COURT: He said "No, sir." 


to 
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BY MR. IVONE: 


Q 
A 
Q 
A 

six months. 
Q 

of a whole 
A 


Q 


A 


Q 


266a 
Melendez-cross 223 


MR. SHANDELL: I have no further questions. 


Are you still employed by Southbridge? 
No, sir. | 
When did you leave? | 


They laid me off in '71. I worked there for abou. | 


You worked there six months and you were in charge 
buildina? ) 
Well, there were two fellows to a building. 
Two fellows to each building? 

Yes, to the 27-floor buildings. 

This is a 27-floor building where you worked? 
Right. 

And there were two of you all day long? 

Yes, sir. 

Did they lay you off or did they fire you? 
They laid me off. 
Did they replace you with someone else? 
I don't know. | | 


Did they have two persons to take care of the | 


building when you left? ' 


A 


Well, yes. There was me and another fellow working| 


' 
} 


2 


3 


4 
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the building. 


Q 


And when you left, do you say there was only one 


person working a 27-floor building? 


A 


Q 


A 


Q 


I don't know what they did after that. 

Mr. Melendez, what is your address? 

6G Avenue D. 

Avenue P or B? 

D as in Dick. 

Is that where you resided at that at that time? 
No, sir. 

Where do you work now? 

I work at the Ritz Tower Hotel, 57th and Park. 
At that time where did you live? 

101 Stanton Street. 


I think: you told us that when you got into the 


building in the morning you turned it on? 


A 


Q 


A 


Q 


building? 


A 


Q 


Yes, sir. 
The compactor. Did you do that yourself? 
Right. 


And there was one compactor in this 24 story 


Yes, sir. 


Well, did you have to get the garbage taken care of 


fairly quickly? 
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A Yes. | 

(e) How much time didyou have to get this garbage | 

taken care of? : 

A You see, we used to do it in the morning and in : 

the afternoon. 

Q Just a moment. You got there in the morning you say 

at 8 o'clock? ! 

A Yes. | 

Q You turned on the machine? , 

A Right. } 

Q As soon as you turned the machine on it started | 
| working, is that right? | 
| A Right. 7 

Q It started collecting the garbage, is that it? 

A Right. 

Q That's because there was already garbage in there, 

is that right, over night? | 

A There was garbage, right, over night. | 

Q So you didn't have to open it up to start it, did 


you; all you had to do is turn on a switch and it would start? 
A Right. | | 
Q Now, after starting at 8 o'clock, how much time dia | 
you have to clear up all the garbage? | 


A I don't know how much time it used to take. 
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Q I didn't ask you how much time it used to take. 
How much time did you have to clear it up? 

A We had to do it quite fast because we had eight 
floors to do also during the day. 

Q How fast did you have to do it? pid you have an 
hour to do it? 

A It would take about two hours, I think. 


Q And in two hours, you had to clear up all the gar- 


baye from 27 floors that had been there over night, is that 


correct? 
A Yes. 
Q When was that shut the day before? 
I don't know what time it was shut the day before. 
What do you mean you don't know? 
A I didn't work all the shifts. 
Q I know you didn't work the shifts, but you knew 
how the operation was, did you not? 
A Right. 
Q what was the operation there? 
A They would turn it off as soon as the garbage 
cleared up. 


You knew who the porter was that was o. vase night 


Melendez-cro‘s 


2 Q You didn't know the porter? 

3 | A No, sir. 

4 Q There were two porters at night? 

5 A During the day there were two porters. I don't 


know abbut the night. 


Q You don't know anything about the night? 
8 
A No. 
9 Q You don't krow when they shut it? 
10 A No. 
ll | Q As a me+ter of fact, someone could have shut it 


an hour before yc:: ~ame in in the morning and you wouldn't 


13 | know it, is that richt? 


14 A That's rignt. 

15 | Q Was it a lot of garbage when you got there in the 

16 | morning? 

7 A Well, yes. 

18 Q Was it. garbage that had been laying there all 

19! night? 
20 | A See, like when I left the job -- 

21 Q Sir, was it garbage that had been laying there all 


a | night? 
SY A I don't know. | 
! 


A | Q So you don't know when the porter before you shut 


it off, is that it? 
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A That's right. 
Q Incidentally, in setting this cjarbage cleaned in 


a hurry, were you pushing garbage down from the chute so as to 
| 


make it come down faster? 


A No, we didn't push it ¢ wn from the chute. 
| Q Where did you push it down from? 
A Inbetween the sliding plate -- 
Q What sliding plate? 
A The one that is above the cylinder. 
Q And you would push it there? | 
A Right. 
Q And you would make it go down into the cylinder 


faster, is that it? 
A That's right. , 
! Q And when it went into the cylinder faster you 
| finished the job faster, is that right? 
A Yes, sir. 


Q And that, was the reason why you were pushing it 


| 
| down, is that it? 
| A Right. 


| 


Q So that Cristobal that you just mentioned before, 
is that Cristobal Sulliverez? 


| 3 A Yes. 


Q And he is the one that gave you instructions, is 


l 


19 


21 


that it? 


A 


Q 
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Yes. 


Do you know where he is now? 


No. 
Do you have any idea where he is? 
No, sir. 

sen is the last time you saw him? | 
When they laid me off. 


By the way, when you were pushing this garbage into| 


the cylinder to make it work faster, so as to get ri4i oi the 


garbage faster, you did thav with a stick? 


A 


Q 


Yes, sir. 

You didn't put your hand in there, did you? 

No. 

Why didn't you put your hand in there? 

They gave us a stick to use. 

I asked you why didn't you put your hand in there. 
MR. SHANDELL: Objection. 


THE COURT: He has already told us -~ you already | 


told us, but didn't you tell us you were instructed ts use a 
| 


stick? 


THE WITNESS: That's right. 


Were you instructed not to use your hand? 


No, sir. 
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Q You were instructed to use the stick? 
A Yes, sir. 
Q Held by your hand, is that it? 
A Right. 
Q Do you recall if anybody told you not to put your 


hand in there? 
A lo. 


MR. SHANDELL: Objection. 


Q You don't recall? 
A In order when clothes -- 
Q Do you recall? 


MR. SHANDELL: May the witness answer the question? 


' 


THE COURT: If we can just settle cown and get the — 


question repeated, I am sure he will. 
| Do you want to repeat it, Mr. Ivone? 

Q Do you recall if anybody told you not to put your 
hand in there? Just your hand, I am til kine about, not the 
stick. 

MR. SHANDELL: The witness already answered that 
question. 
THR COURT: I believe he has, but I am not sure. 
No harm will be done. 
Q Can you answer the question? 


A Repeat it acain, please. 


to 
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Do you recall if anybody told you not to put your 


hand into the machine? 


stick. 


it. 


A 


Q 


is that it? 


A 


That's what they gave us a stick for, to use the 


So as not to put your hand in? 


That's right. 


May I have this again, please? I know you answered | 


When were you hired there? 

In July. 

Of what year? 

‘7l. 

And when did you leave? 

Six months after. 

So you left, then, in January of '72? 


Yes, sir. 


. | 
So you weren't there when Mr. Merced had an accident 
| 


No. 

Do you know Mr. Merced? 

Yes, sir. 

What is your conneccion with Mr. Merced? 


I know him from church. 


Is that the Pentecostal church? 
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A Yes, sir. 
Q Do you know him for some time? 
A Yes. 
Q For how long? 
A I would say about six, seven years. 
Q By the way, if you were to lool down into that 


machine, is this what you would see? 1 am showing you a 


picture that's in evidence, Defendant's Exhibit B. Would you 


17 


18 


Q 
it? 

A 

Q 


look at that. 


Yes, that's what you would see if you looked down 


That piston or that ram, that had teeth on it, dian/: 


Yes . 


Did I hear you say that while this was operating you 


also kept the door open? 


A Yes. 
Q Constaatly? “3 
A Yes, sir. 


Q You didn't have trouble with things hitting you in 
the face, aid you? Did a bottle hit you in the face? 
| 
; 
i 


Mx. SHANDELL: May the witness answer the question? | 


THE COURT: One at a time. 


Let's go back. TI sustained the objection. One 


20 


21 
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question at a time, Mr. Ivone. 
Q Did a bottle ever hit you in the face when you 
opened the door? 
MR. SHANDELL: You~ ‘onor, I object. There is an 
undnswered question. 


THE COURT: I agree. Let's go back, Mr. Ivone. 
| 


We have come into this psefore. Let's deal with it accordingly. 
| Q When you opened the door and you said -- Giibinn. 
You told us earlier that while the machine was 

operating you always had that door open. 

A That's right. 

Q Are you talking about the hopper door? What door 
are you talking about? 

A The one in the front there. 

Q Did things come out of that. while it was operating 


which would hit you? 


A Yes. 

Q What did hit you? 

A Nothing ever hit me because I used to duck. 

Q Because you used to duck? 

A That's right. 

Q So it wouldn't hit you, is that it? . 
A That's right. 


QO Did a bottle ever come at you? 


= = a 
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A No 

MR. IVONE: That's all I have. 

THE COURT: You were not working in the same 
building, I gather, as Mr. Merced? 

THE WITNESS: No, «tr. 

THE COURT: Do you recall in which building he was | 
working when you were on the job there? 

THE WITNESS: He was working in building 6. I was 
working in buildine 2. 


THE COURT: Was building 6 a high rise or a low 


rise? 

THE WITNESS: It was a low rise. 

THE COURT: Thank you. 

MR. IVONE: Since your Honor has brought something | - 
out, may I go to that a moment? % 


THE COURT: Yes. 

BY MR. IVONE: 

Q While you were working there, you say Mr. Merced 
was working in building 6? 

A “238. 

Q And building number 6 also had a compacting machine, 
is that correct? | 

A That's right. 


¢c And for that six months you were working there he 


ur 


~ 


19 


21 
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was working in building 6? 


A 


1@) 


Yes. 

And he was working the compacting machine. also? 
Yes. 

Por thac six months 

MR. IVONE: That's all. 

THE COURT: Mr, Isaac? 

MR. ISAAC: May I have a few questions, sir? 


THE COURT: Surely. 


CROSS EXAMINATION 


BY MR. 


Q 


ISAAC: 


It may have been asked before, but I was a iittle 


confused, Mr. Melendez. 


} 
When did you first get the jnb for Southbridge, the 


month and the year, if you can help us? 


A 


Q 


I got it in July of ‘71. 


And when you got the job in July of '71, what 


address did you begin to perform your work at? 


A 


Q 


I was at the building at 77 Fulton, building 2. 
Did you see Mr. Merced at that time? 

No. 

Pardon? 

Well, he was working in a different building. 


But did you see him from time to time? 
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2 | A Yes. 
3 Q Did you know Mr. Merced in July of 1971? 
4 ! A Sure. 
5 | 2 Did you see him in the month of July, 1971? 
6 | A Yes. 
7 | Q And in August of 1971? 
8 || A Righ*. 
9 Q In September of 1971? 
10 | A Yes, sir. 
11 Q In October of 19717 
= | A Yes, sir. 
i3 | Q In November of 1971? 
14 } A Yes. 
15 | Q And December of 1971? 
16 | A Yes. 


And that's approximately the period of time you 
| worked there before you were laid off, right? 
19 | A Yes, sir. 


QO July, August, September, October, November, 


| 
21 | December, 1971, right? 


2 | A Yes. 


3 | Q And «. often did you meet and talk to Mr. Merced 


2A | during that period of time? 


| A Well, we didn‘« have time. Just lunch time. 
| 
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Did you see him every day at lunch? 


Yes. 


During the time you worked there for the six months’ 


| 


! 


Yes. 


Mr. Melendez, if I were to tell you that Mr. Merced 


was in Puerto Rico for that period of tim2, would that refresh! 


your recollection as to whether you had: lunch with him every 


10 day? 


1] A Well, we used to have lunch -- 

12 | Q Would that refresh your recollection if I were to 
13 tell you he was in Puerto Rico for that entire period of time? 
4, Would that refresh your recollection? 

15 MR. SHANDELL: Covld we get answers, your Honor? 

16 THE COURT: I think now we will. 


71 MR. ISAAC: I am sorry. 


18 | THE COURT: 1 think Mr. Melendez may need helr 

19 here. i am not sure with the interruptions. 

20 Did you understand his question? 

2] THE WITNESS: Yes. 

22 A I recall that he was in Puerto Rico for a while, 
| you see, 

2 - THE COURT: For a while, but not the entire time? 


25 ! THE WITNESS: I don't know how long he was there. 
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THE COURT: But prior to the time, when you were on 
the job, you recall he was in Puerto Rico? 


THE WiTNESS: Yes. 


a) You say you started on the job in July of 1971, 
correct? 

A Right. When I started working there, he was there. 

Q Who hired you in July of 1971? 

A Mr. Nelson. 

2 Okay. And in July of 1971 you say Mr. Merced was 
there? 

A Yes. 

Q And in August of 1971, was he there? 

A No. 

Q Pardon? 

A No, sir. 

Q September of 1971 was .e there? 

A No, sir. 

Q | Are you.sure about that? 

A Yes. 

(@) You told the jury a few moments ago -- 

A He was in Puerto Rico for a few months. I don't kno. 


what time he was there. 


QO When you told the jury a few moments ago you saw 


him every day for lunch in July, August, September, October, 
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November and December of 1971, that wasn't accurate, was it? 
What was the answer? 
A No. 
Q Let me go on to something else, Mr. Melendez. 
The building you worked in for this six months or 
so, was that a 27-story building or 7? 
A ots 
9 Q Were you familiar with building 7 at that time over 


in Beekman Street? 


1 : A No, sir. 

2 Q Had you ever been in that building? 

13 A Yes. 

i Q Is that a 7-story building or a 27-story building? 
1S A I don't recall. 

16 @) Did you ever see the compactor in that room? 

Mi A hey were all the same. 

v8 Q Did you ever see the one in nutiaine number 7? : 
19 A Yes. 

20 Q Did you? 

21 A I don't recall. 

- Q Did you ever see Mr. Merced working there in the 


compactor room in July? 
A He was working in building 6. 


ze a) Was he working in the compactor room? 


ha é 4 
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2 | A T would say yes. 
3 Q When you saw him in the compactor room -- 
4 r MR. SHANDELL: Objection. le never said he saw him| 
| | 
5 \ in the compactor room. 
6 THE COURT: I think that is correct. Reframe your 
7 question, Mr. Isaac. 
8 | MR. ISAAC: I will withdraw it. 
9 | Q When you got the job in 1971, didyou meet a Mr. 
10 Herman? 
11 A Yes. 
12 Q Was he the superintendant of the building? 
13 A Yes, sir. 
14 ; @) And did he talk to you about your duties and respon~ 


5 || sibilities? 


16 || A Yes. 

7 | Q And did he talk to you about what your job would 

18 consist of, what you wail have to do? 

19 A Yes, sir. 
| 

20 Q And did he talk to you about the use of the compacto 

21 || A No, sir. 

22 | @) Did Mr. Sulliverez talk to you about a compactor? 

2 | A Yes, sir. 

24 | Q Did Mr. Sulliverez speak Spanish as well as English, 
\ 

25 | if you know? 


gqwlt 


you? 


@) 


on-off 


A 


Q 
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Yes. te speaks Spanish. 


Did he show you the stick or point out the stick to: 


Yes. 

Did he tell you how the machine worked generally? 
Right. 

Did he show you where the switches were located? 
Right. 

And there was one on the wall, correct? 


Yes. 


And he showed you that and then he showed you the 


button on the machine? 


Right. 
And he told you what the stick was for, didn't he? | 
Right. 


And he told you when any garbage got stuck to hit 


it with the stick to make it come down, right? 


A 


Yes. 


And he gave you all these instructions about how to 


machine? 


Yes, sir. 
MR. ISAAC: Thank you. 


MR. REGAN: I have no questions. 


MR. WILENSKY: No questions. | 
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rh 


THE COURT: Any redirect? 


3 MR. SHANDELL: No, your Honor. 

4 | THE COURT: Thank you, Mr. Melendez. You may be 
5 || excused, sir. 

6 |} 


(Witness excused. ) 


na THF COURT: Now what is your pleasure or intention 


6 at this moment? 
2 } MR. SHANDELL: It isn't a great: pleasure, but I am 
10 | afraid I must go hack to reading this deposition. 
ii 
| THE COURT: Of Mr. Clar? 
| 
12 || MR. SHANDELL: Yes, sir. 
a | THE COURT: All right. 
14 MR. IVONE: May I have just a moment? 
| IS | (Pause. ) 
16 } 
i . 
17 | 
18 | 
| 
19 | 
|| 
20 | 
21 
< | 
22 | 
! 
| 
| 
4 || 
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THE COURT: What page do you desire to start? 


MR. SHANDELL: tT am trying to find the place. 


THE COURT: Well, perhaps while you are looking 


. . ° | 
the jury and I will take the aft7rnoon recess. Ten minutes, 


Mrs. Stone, and Jadies and gentlemen. 

(Recess) 

THE COURT: All right, sir, may we proceed and 
at what page? 

MR. SHANDELL: The last question at page 28, 
which was the last I read before I stopped at the end of 
the morning: 

"CQ Is it correct that at the time the only thing 
you knew about throwing garbage in that building is that 
it averaged out to something like 12 cubic yards of waste 
per day? 

"h Yes. 

"© What was the relationship ssetilaai your thirty- 
second cycle that you designed and that volume of waste? 

“A Under that thirty-two-second cycle, at the busy 
time of day, it would still move all the waste out there. 

"~—) How much waste would the thirty-two-second cycle 
move in the course cf an hour? 


“A Probably about twenty cubic yards. 


" Now, the avswer you have just given, how did you 
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2 you derive it? 


3 "yh The displacement in the movement of the hydraulic) 
4 || ram displaces X number of cubic tect. L'm figuring it's 
5 


about one-third of a cubic yard, and it's in an hour, 
it's 120 cycles + one hundred per cent efficiency. 


\ "~ How do you figure that a ram displaces one-third 


. | 
of a cubic yard? 


Ri 
‘ "A A ram has X number of inches in a movement. At 
” this particular time, I think it was a twenty-four -- 
1] twenty-eight-inch stroke. In a twenty-eight-inch stroke, 
9 
" you could equate how much it's going to push. 
13 a 
9) How do you do that? 
14 , 
se In a cycle. If you multiply the area of the plate 
lf ‘ - , 
° face times its stroke, you will have a volume displacement. | 
16 ; . : 
"O This would assume that the charging chamber would 
17 7 ‘ , , 
completely be filled, without air spaces? 
18 | 7 oer ; 
\ A I qualified it before by saying ot one hundred 
19 | : oa 
\ per cent efficiency. 
| 20 | : | 
"© Is that the calculations you did at the time 
21 P ‘ 
| "Ty I would my that's roughly the calculations, yes,sir. 
22 ! 
"?) Nid you-make any notes or records of these 
“3 
calculations? 
2A , 
"A Oh, yes. 
25 || 


| "cy Where would they se now? 


to 


6 


9 
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"2D I believe they would he at Red Lion. 

8 That's the Flinchbough? 

"2, Flinchbough plant. 

"—d Who would be in charge of these records? 

"A Well, you have a head of the company there; 
General Manager. 

me) What's his name? 

"Kh His name is Anthony Fiorelli; and then the 


gentleman that's the Manager of Auto Pak Division, his name 
is Ralph Elliott. 
you have an engineer in charge of their drafting 

department. His name is Michael Lewis. Any one of these 
people who have charge, or have accessibility to these. 

i 9. Now, the machine that you tested, where was 
that one? This auto pak machine that youwere testing, 
that you were describing; that you were trying to figure | 
out about the configuration of the chamber? 

“A It was tested where it was built. 

"cy Where was that? 

"A The Shayne Brothers' property. 

"Q Were any records made of the testing? 

"Rh There were records, yes. At the time. 


"CO Where would those records bo? 


"A They should be with the files at Red Lion. 


~N 
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"} What was the size of the charging chamber that | 


you decided on? 


un 


A The charging chamber was approximately two foot 


by two foot by two foot. 


with 


"<) After you tested this device, what did you do 


it? 
"a After this unit was tested, it was put in, on a | 


temporary basis, at this apartment huilding in the outskirts 


of Washington, 


have 


pushed into the room where the incinetator was but had been 


"Q What ~as the name of the apartment building? Did it 
a name? 
"KR Yes. The name of the building was the Park Maple. 
") What was the address? 
It was 7777 Maple Avenue. 
".) And the city? 
"h It's Tacoma Park, 
"O Tacoma Park, Maryland? Virginia? Washington? 
"h It's -~ I think it's Tacoma Park, Maryland. 
It wouldn't be Virginia. 


") When you installed it there, what was done to 


install it there? 


sad Well, the Shayne Brothers equipment brought the 


unit out on one of their trucks. It was put on casters, 


| 


to 


uw 
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removed ; 


chute, 


si 
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that's also for these drums, and so forth. 


The compactor was placed beneath this flue or 


All right. Now, was there anything done to cover 


up the space letween the ram and the bottom of the chute? 


was built 


bad ® 


"a 


Yes. 

What was done? 

We had a hopper above the charging chamber, which 
UD. 

What did the hopper consist of? 


rt consisted of four sides of steel which went un 


to the height of the bottom of the chute. 


lw) 


"A 


0) 


a 


Was there any Opening to the hopper? | 
Yes. It had a door on the side. 

Could the door be opened and closed? 
Yes, it could be opened, 

By what means? 


It had a hinge on it with a twist lock, and 


you could put a twist latching mechanism. you could put a lor 


on, too. You could push the Latch open, and then you could | 


pull the door open. 


"— 


ae 


"ty 


How did it swing open and closed? 


By side. Hinged. 


What was tte purpose of the door? 


b2 
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"A In case some big box would be thrown in there, 
Or something that was very big, you cold get to it and takd 
the boxes out." 

Page 35, line 4: 

"Q I suppose, then, there came a time when somebody 
in the apartment building began to throw waste down the 
chute? 


“A Right. 


"OQ What happened when they threw the waste down 


the chute? 
"A The photoelectric cell sensed the pressure of the | 
waste and it started the hydraulic cylinder, which forced 


the waste into the container, 


"O Did that happen continuously as you were watching?, 


| 
"A It was happening, I'll Say, continuously, because 

at the time they had instructed all the tenants not to 
throw anything down the trash chute and to leave it on each | 


floor in the trash room, and what had happened, they sent 


One of the porters -- I think it was a ten-story building -- 


went to the tenth floor and he commenced to throw the 


stuff from that floor, and then he went by the series of 


floors, throwing the waste in. 


"Q Ag the porter was doing this, did the waste 


build up in the chute in any way? 


~ 


25 
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"A No. 
"~ The COmpactor operated so that as the waste 
came down, it compacted it and there was no buildup? 
"A Right. 


"Q As this garbage came down, lid you observe 
what happened with regard to the ram and the charging 
chamber? 

"A IT know it was pushing the waste back and forth. 

"Q At what rate? 

“A At the cycle which -- thirty-second cycle. 

"Q How much garbage was it disposing of in the 
course of an hour? 

"A I couldn't tell you. 

") How much garbage was it disposing of in a cycle? 

"A There's too much of a variance to give you a real 
Specific amount. 

"} Tell me, was it a fact that sometimes you would 
just hit a newspaper, or a small bag-- 

"A If a small bag was obstructing the eye, then it 
would initiate a cycle. 

"0 What would happen if you had several small 
bags piled up when the cycle started? 


N As long as the electric eye beam was broken, then 


the cylinder would recycle the compaction plate. 
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How mach would drop in at once wher the ram 


Whatever was lying on top of the compaction plate. 
Whatever was available to drop in? 
Everything was available to erop in. 
I see; but how much wovld drop in at once? 
Everything that was available on top, 
Would drop down? 
Yes, 
"0 That's what you Say you observed when }> 
machir go? 
"A Everything. would fall down." 
Page 39, line 3: 
"0 Do you know to what I refer when I refer to a 


Gobbler Model number 16 Auto Pak Compactor? 


"A I know what a Gobbler is, yes, sir. 


"9 What is it? 
“A A Gobbler is an extrusion type compactor which is 
chute-fed and could be hand-fed, too, 


") DO you know what Model 16 refers to? 


me) What does that refer to? 


"A That is the snout diameter. 


si What's the snout? 
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9 wh That's the end of te compactor, which the 
} waste 1s extruded through. 
{ pie Do you know what serial number 84A0232L would 
refer to? 
"D That 84 is the 84th machine made, and the A stands 
for AMF, that manufactured that machine for us; and the other 
number relates to the year and the day of the year. It's | 
a Julian type of calendar system. 
Can you identify the year? 
1 "A 'Zero' would be 1970. '232' would he the day of 
12 1970. ‘he day of the year. And the 'L' would mean it 


would be a left-handed machine." 


Page 44, line 4; ; 
IS "Q Could the machine compact anything? | 
™ "A Well, it can't compact anythinq. | 
i 24 8 Is there anything that you couldn't put in that 
18 charging chamber and have it compacted? 
19 “2 jell, some things are not compactible. Normal 

household waste would be compactible,. 

el A wall switch wouldn't be compactible. Sand is not 
. compactible, but anything of normal household waste is 
my considered compactible,. 
m | "” Dic vou ever make any tests with reference to | 
25 | 


the compacting operat‘on of this Gobbler? 


al " ° : . 
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"OQ When were these tests made? 
"A These tests lasted over about a two-year period. 
"gd What years are we talking about? 
"A 


I can't give you exact years on that, but starting 
out, I would imagine, around the middale sixties, I would 
imagine. 

"O When did you design the Gobbler? 

"A It started at that time. 

A Now, at that time, when you were designing 
the Gobbler, had you see any chute-serviced compactors 
in Operation other than the one at Washington in the 
apartment building you described earlier? 

se I had been to conventions and seen compactors 


on display, plenty of them, 


"c— Working? 

"A Yes. 

“0 With clutes feeding them down? 

"A No, 

"dO Had you ever seen any other chute-fed waste 


compactor other than the one that you built and installed 


at Auto Pak? 
By Yes. 


7 Would you t 11 us where and when, and under what 


23 


24 


m 
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circumstances?" 

And there is an objection to that question, 
and my next crestion: 

"oO Tet's deal with the ones you saw at conventions. 
Were any of these chute-serviced compactors? 

A compactor with a machine there ready to compact 
garbage, and somebody can throw down garbage and it falls 
down On top of the thing. 

A I saw those at conventions that could be adapted 
for being chute-fed,. 


) About how many of such things did you see? 
4 At what date are you talking about? 
Prior to the time when you designed the Gobbler. 

"A { saw one machine -- I can't think of the name-- 
I know it was made by somebody, I think, in the New York 
area, and it was eventually -- that coopany was eventually-- 
taken over by Dempster Brothers." 
Page 47, line 19: 

i By the way, these compactors that you saw there, 
there were other compactors other than the one you described | 


that had a chute; is that right? 


"A There were others there like the auto pak, 
"d Did they all have hoppers? 


A They had honners. 


th 


1] 


tr 


8 
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"dO Did the, have doors, 


honper doors? 


rs) Yes. 
"o) Did you observe the design of 
"A Yes. 


"oO Do you know what an 


ua." Yes. 


to a machine?" 


not 


kind 


was 


OQ Have you ever seen an 


And then Mr. Fried, 


Mr. 


interlock 


the 


is, 


hopper doors? 


Sir? 


interlock work on a door 


Ivone's partner: 


"What type of machine are you referring to now? 


"Mr. Shandell: Any type of machine. 


"O you may answer the question. 


ate 


Mr. Fried: 


E* lL ‘object to: it. 


gs you may answer the question. 


"Mr. Fried: 


to answer. 


Ed. Like 


"Mr. St:andell: 


of door or an 
"Mr. Pri 
Ee disadkd 

si you nay 

A This is 


designed? The 


to know what type interlock? 


y kind of machine. 


ed: Note my objcction. 


ow the witness to answer. 


answer. 


pertaining to the time 


aut’ pak was 


desianed, 


I°ll object to itsinstruct him 


Any type of interlock on any 


when the Gobbler 


up 


to 


date? 


15 


19 
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"CO [ am asking, have you ever seen an interlock 


On any kind of door or any kind of machine." 


The answer is at 49, line 20 


A Yes, T've seen an interlock on a door, 
) Prior to the mid-sixties, when you designed 


the Gobbler, had you ever seen an interlock in operation? 


"Kh No. 

") On any kind of machine? 

a? 5 I don't believe so. 

"Od When you went to these conventions and observed 


these compactors, did any of those come equipped with 
interlocks on the hopper doors? 
"Mr 


- Fried: That is prior to 1960? 


“b>. Shandell: Right. 


‘A No. No one had shown them, 
sa Did youever see any other waste disposal 
machines other thm compactors? 


I have seen garbage grinders, and I had seen -- 


this is at any time, sir? 


ut) Any time prior to designing this Gobbler. 
"2 I've seen a Hammermill. 
"e) Did those devices haz hopper doors? 


"Mr. Fried: All of them? 


ct All, or any of them. 


«2 
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2 "BR Garbage disposals and sinks didn't have anything 
3 on them. Didn't have any doors. And the Hammermills, I 
4 don't believe they had any .wors on them, either. 
5 "O Did you ever see @ scrap grinder? 
6 "A That's a Hammermill. 
7 "Ol They didn't have hoppers? 
why 
5 "Mr. Fried: That was: your question, Mr. Shandel) 
a oe Did they have hoppers? 
10 "A They had hoppers. 
11 "2 With doors? 
9 ‘ : 
12 se" I don't recall any doors on them. No, sir. 
13 "oO Or openings to the hopper?" 
" MR. IVQNE: That was already read before as 
15 a prelude to the other witness testifying. 
is THR COURT: I don't know. 
" MR. IVQVE: I have it marked off. The next 
18 question would be at line 15, if he wishes to ask it. 
19 MR. SHANDELL: Page 56, line 19: 
” "dy Now, did you run any tests as to type of debris 
9 
- or garhage or waste that was put down the chutes and what 
22 : 
would happen to the machine? 

23 ; 

"A Qily to the extent of working with household 
OA 
=, waste as opposed to commercial] waste or industrial waste. 
25 


ot, Now, when you szy houschold waste, what do you mean. 


“e 


~ 
bo 


19 
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Well, that which is generatéd in an apartment 
a private residence. 
7 


Jid you yourself, ever make up bundles or 


» f 


waste and throw them down to see how the machine 


Did you ever do that? 


I have dropped waste down chutes myself. 


Vv 


What did this waste consist of? 
Normal household waste. 
What do you call normal household waste? 


This is the -- what the how ewife throws awav 


in the bag that she accumlates during the course of 


her veget 


the chute 


"CZ 


She's done shopping! she has unwrapped her meats, 
ables, and that sort of thing is put into the 


her newspapers and whatever she accumulates during 


Did you ever try to droppieces of wood down 
and see what the machine did? 
We tried wood, but not from a chute, just to 


could cut up the wood with the force of the ram. 


two by fours and four by fours, that sort of 


Did the rar cut them yp? 


two 


6 


30la 


258 
mmh 16 “Cclar 
"A Yes. 
") But you never tried to drop it down the chute? 
"K No 
"}) Did you ever try dropping tin cans down the 


chute to see what happens? 


Wn 
fi 


No, =F didn't, 


we) Did you ever try dropping a hag of bottles 


down the dhiute and see what hannens? 


un 


A bag of bottles, no. 
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Page 58, line 21: 
we When you observed the Gobbler 16 in operation at 
these various apartment huildinas, did you ever observe the 
workers working with them; apartment building superintendents 
or portars? 
"A Yes. 
Q Did you observe from time to! time what they opened 
the hopper door? 
"MR. FRIED: While these machines were in operation? 
od ©. From the time that they opened the hopper door. 
"A I don't believe I ever saw them open the doors 
more than I've seen them handle the extruded waste in the bags. 
"9 Did you ever see what happened when somebody dropped 


a big carton down the chute? 


"A I haven't seen it. 

*¢) Did you ever try out your machine to see what 
happened? | 

"RK We tried it out in the plant under our own tests, 


but without a chute. 


"9 What happened? 

"A If it was small enough to drop in front of the -- 
"Q And if it was too biz to drop? 

ay It would -- whatevexs was exposed to the ram would 


be cut off, and it would generally feed down with additional 
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2 waste on top of the box. 
3 "0 Did you ever observe in any of ‘our hoppers that 
4 items of garbage would not drop down and would block the chute? 
5 "A Only in that first designed machines that we had 
6 run tests on. 
7 "Q 


You never observed this in a Gobbler 16? 

é "A We used the name Gobbler 16 for al] of the 

machines from the very beginning, and on our test units, the 
earlier models were still called Gobblers, and with the cif- 
ferent countour that we had, the shapes were too widely ratioea 
to and we couldn't get the force to push through. Once that 
occurred, then it would become natural that something would 

lay on top. 

15 "OQ Did you, in selling these Gobblers, issue any instrix 


tions for use in connection with the sale? 


v7 "A I never sold the units. I was not in Sales. 
18 "Q Well, Auto Pak Company, of which you were Vice 
19 President -- was there any brochure or writing that went 


20 | along with the Gobbler to any customer who bought one for use? 


21 "A Yes. 

= "OQ Did these include instructions for use? 
23 "MR. FRIED: Just yes or no. 

2A "A Yes. 


| 25 "9 In what form were those instructions? 
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"MR. FRIED: You mean whether they were written? 


"MR. SHANDELL: All right. 


"6 Were they written or oral? 
"A They were written. 
'Q In what form were these written instructions? 


"MR. FRIED: I don’t understand your question, 
Mr. Shandell. 
"0 Did you have a brochure, did you have an instruction 
manual? What did you have? 
"MR.FRIED: You just asked him about a brochure in 
writing. He said that was what was used. 
"g Will you describe the instructions, please? 
"MR. FRIED: What the cover looked like, or what? 
I don't understand your questioi: 
"Q If I were to ask you for it, what would I ask for? 
"A I seem to recall an orange binder that had the 
operating instructions, service manual in it.” 
MR. SHANDELL: Mr. Ivone, would you concede the 
Orange binder you have before you is a copy of Plaintiff's 
Exhibit 4? 
MR. IVONE: I have already conceded that earlier 
in the trial. 
MR. SHANDELL: All right. 


Page 61, line 23: 
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"6 Would there be any other instructions for 
the use of these machines other than this orange binder operatir, 
instruction manual that you just referred to? 


ae There could have been several after that, but I would 


not have been involved. 


"9 Did you ever write any instructions? 

"A I wrote some of the operating instructions. 

"Q In what form was your writing? 

*h Mine was in the form of handwriting which was given 


in with information supplied by our service manager, and 


this was all given to a printer, and they set it up and printed 


tt." 
Question at line 21: 


"9 DO you remember what the instructions said that 


you wrote out? 


*h I can't detail it. 
"0 Were there any instructions attached to the machine? 
"A When the machines were sent out, there was a set 


ofinstructions sent out at the same time to whoever the recipi- 


ent of the machine was. 


"OQ Were these printed instructions, on paper? 
"A Yes. 
"9 And that's the one that you think was in orange 


binding; or was it? 


23 
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"A I could have changed colors as they printed them, 
but I remember, I think, the first ones that came out were 
orange. 

"6 Did your instructions include any instruction as 
to time in operation? 

"A I don't follow you. 

*¢ Did your instructions instruct the apartment manage- 
ment as to whether or not this machine should be turned off 
or left off, or turned on, or what have you?" 

There is an objection to the form of the question 
and it is rephrased. 

= Did your instructions include any instruction as to 
how much of the day the machine should be left in operation? 

"MR. FRIED: In other words, should it be limited 
from 24-hour operation? 
"MR. SHANDELL: Exactly. 

wh It wasn't limited in its overstion:. It was up to 
the apartment owner. 

"9 Did you ever observe, in your observations of this 
Gobbler, what happened if the machine was turned off and 
garbage was allowed to stack in the chutes? 

HK I haven't seen it, but I've heard it, where people 
have cut off the machine. 


a What happened? What did you hear? 
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ap I've heard when the machine is cut off, the materia} 


would pile up. Then, in the morning, they would then turn the 
machine on, and it would feed everything that's in the hopper 
and extrude it to the bags; or if Auto Pak, would compact it 


in the container. 


"0 But you uever ebserved it being done; is that 
richt? 
"A Right. 
wa) Did you ever instruct apartment owners not to do thi: 


"MR. RIED: Do what? 
“6 Where the machine would be turned off and where 


the garbage would stack up in the chutes. 


"A Yever told tl.em. 

"o Never told them to do it, or never told them not 
to do it? 

"A Never told them to cut off the machine to allow it 


to pile up in the machine. 
"6 Did you ever tell them not to do that? 
at | No." 


Page 66, line 3: 


"Q Sir, have you had any training in safety engineering 
"A Yes. 
ms) Would you describe the training you have had in 


safety engineering? 
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When I worked at the Naval gun factory, serven an 
appreriiceship and became a machinist, there was an extra 
course given at night by the Navy which is Applied Techniques 
of Safety Engineering, which I took and got a certificate enue | 


"0 Is that the substance of your training in safety 


engineering? 
| "R Yes. 
i “2 In designing the Gobbler or any of its predecessors, 


did you consult the safety codes or safety standards? 
| et The only area of safety that I actually consulted 
pertained to the meeting of the electrical code requirements, 
and there was no established safety standards for solid: 
| waste equipment. 
| "Q DO you mean by your answer to say that the only 
| 
_ safety standards or safety code you consulted w.:e those per- 
! taining to the electrical connections? 


} ig: Electrical and hydraulic. Those would be about the 


|| Only safety codes. . 


| 
2 | *G Is that Gobbler a waste disposer? : 
Zl "A It's a waste compactor and extruder. 
2 Disposer? I wouldn't know how to equate that term, 
3 disposer. If you mean does it put it to its final demise, 
4 then it would be a disposer. ! 
25 | , 


"0 Did you consult any standards, safety standards 


gwit 8 
for waste disposers. 

"9 Did you consult any standards, safety standarsd 
for waste disposers? 

"A ~—— were none in existence. 


"Q Did you consult any safety standards for dangerous 


machinery?" 


| 
| 
MR. IVOK: I believe that was objected to . There! 


is a lot of colloquy there. | 


THE COURT: Are you on 71 now? | 
MR. SHANDELL: 67, your Honor. | 
THE COURT: That goes on for pages. That was | 
never answered. I don't know what you want to get into that 
for. It resumes over on page 70, I believe. 

MR. SHANDELL: If your Honor please, I repeatedly | 
tried to ask the question and Mr. Fried repeatedly interjected) 
and wouldn't let the witness answer. | 

THE COURT: But there is no onibaein That is what | 
| 

“4R. SHANDELL: What happened is the witn. us refused 
to answer. | 

THE COURT: I can't argue with you, Mr. Shandell. | 
I am only pointing out that there is no answer and you ‘had 
remedies znd you know that. So that's what I said. On page 


71 after all the objections and what-not, you pick up with 


‘ gor 
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another question. It is on line 17 or 18, page 70. 
BY MR. SHANDELL: 
"Q Did you consider safety, sir, in connection with 


your design, in any respect other than the electrical and 
hydraulic connections? 

"A Yes. 

"Q What consideration did you give to safety factors? 

"A I provided cutoffs for the machines, that when a 
container would be changed, that the machine could be cut off 
and -- 

"Q By what means could the machine be cut off? 

"%, By two means. One was a junction box, electrical 
junction box, on the wall, that carried the main power to the 
equipment; and on the side of the actual machine, and on-off 
switch. 

"Q What was the special relationship with the off-on 
switch to the hopper door? . 

‘'"MR. FRIED: You mean the distance that separates? 

" The distance. 

cA I would say about three feet. 

"Q What was the purpose of providing the off-on 
switch? 

"A Mainly for the clean-up of the machine, that a por- 


ter wanted to clean his machine, he could cut off the power 


| 


| 


| 
| 
| 
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and scrub the machine down. | 
"Q Anv other purpose for the off-on switch? 
"A In case there had tc be some maintenance to the 


power unit, you would have a means of cutting off the machine. 

"O What was the purpose of the junction box? 

"RA The purpose of the junction box also is to cut off 
the main power to the machine." 

MR. SHANDELL: Page 72, line 13: 

ao) Do you know what a chute offset is? 

"A Yes. 

"Q What's a chute offset? 

"a That is an agnel in the-chute design which -- like 
an elbow in it. That would be considered an offset. 

"Q HAd you ever tested one in your Gobbler in a 
situation where there was an elbow from the chute leading to 
the Gobbler? 

"A No. Never tested it. 

a, 9 In your jtesting and observations of the Gobhler, 
did you ever observe bridging to occur? | 

"MR. FRIED: May I ask counsel to explain for a wu 
layman the neaning of the term "bridging"? 


| 


"MR. SHANDELL: If the witness understands, he can 


} 
answer the questions. If he doesn't, I will try to answer your 


question. 
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"MR. FRIED: You may answer. 
"A I tested for bridging in a prototype shop. 
ue When you say prototvpe hop, what do you mean? 
"A That's where we built the basic machines and tested 
them. 
"© You didn't test for bridging in the apartment 


building of the housewives throwing the garbage down? 
"A No." 
Page 74, line 23: 
eo Did you ever observe bridging difficulties across 


| the gap from the front of the machine to the shock plate? 


| vA No. 
"Q Where were the bridging difficulties that you did 
(eenner 

"A Those were from side to side on that, on the 


| dimensions that I mentioned before." 
Page 75, iin 25: 
2 Have you told us all of the considerations that you 
gave to safety with regard to your design of the Gobbler? 
"A I have to qualify that as to what I can think of at 
| the moment. 


"Q Sir, in the course that you took at the Navy place, 


,did that concern itself at all with the guarding of moving 


|machinery? | 


| | 
1] | 
it 


10 


11 
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"A Yes. | 


"9 And the moving machinery, did that include presses?| 


"A Yes. 

"9 Grinders? 

"A Grinders, yes. 

a © Cutting machines of various kinds? | 
"A Shears, yes. That would be a cutting machine. Yes} 
= Did you learn principles relating to the guarding 


of such moving machinery from the extremities of the operator? 

"A Yes. 

"Q Did you consider any of the principles when you 
designed your Gobbler compactor? 

"A Yes. 

"Q What principles did you consider? 

sy My consideration was to design a machine so that only 
authorized personnel could get to the machine, number oue; and) 
to have a machine, if someone was not wehnentans to get into it, 
that they couldn't get to a part of the machine that could hurt 
them. 

"Q Well, in your study at the Navry school, did that 
include guarding of moving machinery from injury to authorized | 
persons who were actually operating the machinery? 


"- Yes. | 


"Q Did you take those principles into account in 
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designing the Gobbler machinery? 
"A Yes. 
"0 What consideration did you give to those principles 
"A The safety switches were in effect on the machine, 


and also, they had instructions how to turn the machine off 
when they would operate it. 
“9 Have you completed your answer to my question? 
"A I believe so. 
"If you want to complete the question, maybe there 
was something hidden in there. po you think I answered it? 


| "9 If you think you answered it, then it's been 


answered. 
sy "A All right. 
15 | "9 What form did these instructions take?" 


\ Then there is some colloquy. I believe the question 
| is answered on page 79, line 8: 

18 | "A The information about the Romer wee boxes and the 

oe cutoff switches were part of the written material. 

0 | "Q And this is the same written material to which you 

have referred earlier? 

ia | "A Yes. 

23 "9 Other than furnishing information about junction 


boxes and the cutoff switch, did that written material contain : 
| 


any other safety instrvctions; warnings, or directions for 
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< | safety? 
3 | "hi I don't know. I don't know of any other. | 
4 “5 Did you ever consult a safety engineer about the | 
5 | design of your Gobbler prior to introducing it for sale? | 
6 "A No." 
7 | Page 82, line 23: 
8 "Q Have you ever heard of the National Sanitation 
2 Foundation? 
10 | "A Yes. | 
ul } "Q What is that? : 
12 | "A That's a company, supposed to be a non-profit 
13 | organization that has set some standards of safety for kitchen | 
14 | equipment and appliances. 
15 a °. Are you aware of any standards for refuse compactors 
i] | 
16 | and compactor systems set by the National Sanitation Foundation? 
= "A Yes. 
18 "0 When did you first become aware wt such standards? 
19 | "A I'd say a couple of years ago. 
20 | "9 Would brought your attention to that? i 
21 “A At that time, being a member.of the National Solid 
| 22 | Waste Management Association and a division of that called | i 
| 3 | waste Equipment Manufacturers Institute, that's where the NSF 
\ 
os | was brought up. 
% | "Q Did you have any part in the preparation of any 
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safety standards promoted by the National Sanitation 
Foundation? 

ud I was asked to look over those standards that they 
were drawing up, like a draft, that they wanted my opinion on, 
as they did with other manufacturers. 

“Q Did you notice when you read those standards that 
they required interlocks on the hopper doors?" 

The question is not answered and there is a later 

question: 

= Did you notice at that time that these standards 
required interlocks on the hopper doors? 

"A I don't recall that. 

"Q Have you ever considered whether or not it was 
necessary to put interlocks on the hopper doors of your 


Gobbler compactor? 


Page 88, line 25: 
“6 During your observations of the Model 16 Gobbler, 
did you ever observe that the free flow of refuse material ints 
the charqing chamber was blocked by the lodging of bulky matersa) 
in the hopper? 
"A Only in the test units. Never on the site. 


"Q bid you ever observe that a large accumulation of 


refuse material in the hopper would block the flow of material? 


| 


Yes. 
Under what circumstances would that happen? 
This was in our tests, 
This is on the prototype site? 
Yes. 
Did you ever observe that happen in an apartment 
building? 
"A I can't recall. 
"Q Did you ever observe any instructions for the 
avoidance of this problem? 
"A No." 


Page 90, line 3: 


me) Did you make any observations about the volume that 
| 


dropped? 

"A The same type of test was done at Eldorado Towers 
with the volume that they had coming down the chute. 

“Q And what did you observe about what would happen 
when a ram came back in a 16 Gobbler when there was some 
garbage up above to activate the light? 

“A When the light was activated, the cycle would start. 

"Q And what happened? | 
"RK The compaction plate would move rearward; tne waste 


would drop down. 


bal Would the compaction chamber fill with waste if 
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there were enough waste up above? 

"4 If it were high enough. It would just dispose of 
the waste of the height of the compaction plate. When that's 


disposed of, then additional waste would drop down. 


*¢ What volume of waste would drop at once? 
"A Whatever area is provided by the opening below. 
=O By the opening, you mean the opening into the 


charging chamber? 

"A Into the charging chamber. 

“Q So, is it your testimony that as you observed the 
operation of this machine, the charging chamber would fill 


each time if there was loose waste enough up above to do it? 


“hi Yes, it would fall into the area. 
a, Would the whole chamber fil] with garbage or waste? 
"A I could: only observe it from the top. I couldn't 


see what was underneath the surface, but to my best recollec- 
tion, I would say that it's -- enough of it dropped down to 
permit whatever wag above to feed by itself into the compactor’. 
yl At what rate did this occur in your observations 
of the Gobbler? 
ao I can't give you a cube rate. 
"Q Did you ever make any tests to determine that in 


connection with the Gobbler? 


"A Only at the Eldorado. 
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"Q What were the results? 

"A The rate of fall -- the machine accommodated the 
rate of fall. 

"Q What rate? 

“A Whatever was being thrown down. 

"9 Well, suppose you stored it up. liow much garbage 
would it dispose of in the course of an hour? 

"A I can't tell you what the rate would be of its 
falling through, but I can only calculate for you what the 
displacement at one hundred per cent efficiency would be. 

"9 In practice, as it worked, how much garbage would 


it dispose of an hour; do you know? 


"A I don't remember. It's written ccwn. 

"9 Are there any records? 

"A Yes. There are records of what the displacement is, 
*o In practice? 

"A I think the records that are equated in giving 


the displacement would be at one hundred per cent efficdency, 
which is listed as part of the specifications of the machine. 
"0 Now, you're assuming that every time that the 
machine worked, the entire charging chamber would be filled 
to its full cubic capacity; is that right? 
"A Right. 


all Is that the way it worked in practice? 
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“ft ’ i would say that you don't have one hundred per cent 
efficiency on it. 

"Q Did you ever make an effort to determine what the 


percentage of efficiency was? 


"MR. FRIED: You mean measurements over a period, 
or what? 
a * Your obs. -vations in testing the machine? 
7h No." 
Page 94, line 21: 
"Q Did you ever take or make observation of the rate 


per hour that there could be disposal of garbage if the chute 
remained constantly filled? 

ih I could ». t' at at the same place where these 
records were taken and kept, that they did have it broken 
down in the morning, how many bags they had filled; and in 
the evening, the number. 

"o Where are those records today? 

"A They are prcbably with the rest of the stuff." 

Page 95, line 14: 

"Q What was the compaction ratdo in the garbage? 

"RA The compaction ratio in there was, I would say, 
perhaps six or eight to one. 


"0 Well, can't you tell me exactly? 


"A No. 


ur 


2A 


% 


| 
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"OQ Did you ever know? 
"A The variance is due to the waste in itself. Waste 


doesn't follow a set pattern. 

"QO Is that all that you can tell me about the rate of 
waste disposal of the Gobbler? 

ba At the moment, I think so." 

That's all I have, your Honor. I have now put 
everybody to sleep. 3 
THE COURT: Mr. Ivone, if I recall correctly, you 
indicated some desire to read things? 
MR. IVONE: Yes, your Honor. Perhaps there are 
not too many, but there are some. 
THE COURT: Do you want to go ahead? 
MR. IVONE: Very well. 
At page 33, I believe the last question that was 
read dealt with a hopper door at line 10: 

=O What wis the purpose of the door? 

a In case some big box would be thrown in there, or 
something that was very big, you could get to it and take the 
boxes out." 

The following was not read: 

"0 What was the size of the door? 

af. I don't recall exactly. 


“ Did you observe this unit in operation? 
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Th Oh, yes. 
"0 Over what period of time? 
"A I daily visited the machine for about a month. 
"6 Yow much time did you s: 2nd there each day? 
"A At first, perhaps a couple of hours, until at the enu 


perhaps fifteen minutes or so, and asking questions to the 
people. 
gh Was there a means of activating this machine and 


deactivating it? 


"A Yes. 
ia How did you do that? 
“a It was automatic! in the sense that it was a photo- 


electric cell setup, which, when the electric beam was broken 
within the chamber, that it would initiate the action of the 
ram, and that's how it worked. 

ad 2 I see. Was there any way of turning the whole thing 
off so that the electric eye wouldn't onavk 4% up? 

"A There was a junction box on the ull, electrical 
junttion box, which was a cutoff, and there was also, on the 
machine itself, an on-off switch. 

"9 What did the on-off switch operate? 

wh It just cuts off the power to the control circuit, 
so nothing could operate. 


"Q This would he what kind of power? 


th 
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"A That would be a low voltage, low amperage; 115 
volts. | 
"OQ Electric power? ! 
gs Yes. 
"Q Where was the switch located? 


"A On the side of the machine. 

“9 When you came to observe the operation of this 
machine, at first, when did you come? 

A I was there the first day it was -- I went there at 
the installation itself. 

*9 Saw when it was installed? 

"A Yes." 


I am goitag to page 37. I will read the first 


couple of lines. At line 7. -- I will read from the top, line 
2: 
"0 How much would drop in at once wnen the ram opened? 
"RK Whatever was lying on top of the compaction plate. 
"6 Whatever was available to drop in? 
"A Everything was available to drop in. 
"Q I see; but how much would drop in at once? 


a Everything that was available on top. 
"Q Would drop down? 
"A Yes. 


Q That's what you say you observed when you saw this 


25 
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machine go? 
“A Everything would fall down. 
i 8 Did you issue any instructions to anybody at the 


apartment building with regard to the operation of this machine- 


a Yes. 
“oO Was it in writing or orally? 
"A These were oral. 


"© What instructions did you issue? 

i I told them that when the machine cut off, to dis- 
connect the container that was on it, push it away, and put on 
another container. Hook it up. Make sure that when they 
operate or handle anything, to make sure that the switches 
are disconnected to the power supply. And if they had anything 
that they observed that they couldn't handle, to give me a 


call at home and I’d come over and help them out. 


"OQ Is that all the instructions you issued? 
mk Well, that's quite a while ago. Yes. 
lB, Did you issue any instructions about the hours of 


operation of the machine? 


"A No. 

"Q Did you ever run any further tests on thi: | 
machine? 

Th Only to the extent of putting on bigger cylinders 


and checking out how much force would be practical to use. 
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"2 And what were the results of those tests? 

| 

2% To leave it the way I had it for that size container 


and that type machine. 

“o Did you ever design another chute service waste 
compactor after tat? 

a" An auxiliary hopper for a dual pak was made so that 
it could be side-chute floored through a building. That is, 
having the compactor on the outside of the building and 
having the waste being handled from the inside of the 
building, thrown into this door and it would go down this 


chute into the machine." 


At page 40, line 4: Br 
"Q What's a left-handed machine? 
"A That means the compactor is put into a room, you 


might approach it from one side or the other, from the door; 
and that would be the side that the control panel would be put 
on, so they had tie operating controls available on either side 
of the machine. 

ed 0. The control panel would refer to what? 

"A That would be the on-off switch, the full light, 

& 

and the control release. 


"0 This would be on which side of the machine? 


a That would be the left-hand side; "L". 


"9 As you face it with your back to it, or facing it? 
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"A As you face the machine. That is as you face the 
snout. 

"© Now, do you know by whom this machine was manufac- 
tured? 


we Yes. I said it was that “A"“ stood for AMF. 


"Q Was such a machine sold by the Auto Pak Compamy 
in 1970? 

"KR Yes. 

At that time were you associated with the Auto Pak 

Company ? 

ay Yes. 

"9 In what capacity? 

a Vice President and designer. 

"Q Now, this Model 16 Gobbler, did you design that? 

"A I have the patents. The patents are in my name, so 


I designed it. The basic concept. 

"Q WEl11, did you help in designing ee 

a Not in the basic design, no; but certain appur- 
tenances, since its being first built, and up to this point 
there might have been changes of certain details that could 
have been changed. | 

"6 Who would have done that? | 


i I had two design draftsmen working for me. One was 


named Ronald White and the other was Jim Suter. 
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"6 This Gobbler machine, was it basically the same 
kind of operation as the Auto Pak compactor you first Senuetiu 
that you tried out in the apartment building in Washington? | 
we They both handled waste coming out of the chutes, 
but they were of little bit different principles in the compac~ 
tion setup. 
'O Would you describe the difference? 
"A In the Gobbler the waste was forced through a 
reducing transition, that went from a physical eye shape to a 


round shape, and by this reduction in area, caused the precom- 


paction and then extrusion of waste. 
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| 

2 il "OQ Where would it extrude through? | 
| 

3 mh Through th. 15-inch diameter snout. 

4 "~) Where was the snout with reference to the 

5 charging chamber? 

6 “A The snout was between, on the other end of the 


precompaction chamber, 


"Q When you say the other end, what do you mean? 
9 “A That is the area in which the paper bag or metal 
10 drum is put over into which the extruded waste comes out of. 
11 “fy Where does the compaction take place? 
12 "A The compaction takes place in what we call a 
13 precompaction chamber. 
} 
" Ki. What is the relation of that precompaction chamber} 
| 
15 | to the charging chamber? 
16 i "2 The charging chamber holds the waste as it is 
{| 
i } dropped down the chute that has not been compacted yet 
1 | 
18 ! and when it is pushed forward in the reducing area is 
19 I where it is precompacted and they call that area the 
i 
20 precompaction chamber. 
| | 
21 | "Q Are there any other differences between that 
22 : , 
| Gobbler and that first machine you designed? 
23 | | 
| "2D Well, there are several differences, | 
2“ | | 
"9 Will you describe them, please? 
2 || ; : 
| "A In order to do extrusion at high pressures, and 
\| 
iI 
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we use virtually three times as much Piescure, and because 


| 
each stroke of an extrusion type machine engages compact ion, 
whereas in the Auto Pak you don't get any compaction until | 
you start getting a container becoming full, the Gobbler : 
type operation due to the fact that it has this pressire 

at each stroke, each stroke crushes bottles and cans. 

“oO Where does the crushing take place? 

"2 In the precompaction chamber. 

a And that would be outside of the charging chamber? 

“A Yes. 

" Does any crushing take place in the charging 
chamber itself? 

"h There would be some residwil1 compaction in there, 
too, by virtue of the fact that the precompaction chamber 
has a wall of waste that has been precompacted and anything 
that would be pushed against this would in some shape and 
some form have resistance and it would begin somewhere 
in the charging chamber." 

THE COURT: Mr. Ivone, have you got quite a bit 
more to read? 
MR. IVONE: I can't really figure out because 


it hodge-podge. 


THE COURT: If you don't mind, we will suspend. 


You will be in better order for the morning, so you can 


330a 
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finish it then. 
Mk. IVQNE: Very well. 
THE COURT: Mrs. Stone, ledies and gentlemen, 


we will suspend now and we will start again tomorrow 


atl0 o'clock. Have a good evening. 


(Adjourned to February 5 L975, at 10 AsMe) 
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FELIX MERCED and MODESTA 
MERCED 


Vs 
AUTO PAK COMPANY, INC., AUTO 
PAK DIVISION OF FLINCHBOUGH 
PRODUC' DIVISION OF GULF & 


WESTERN 
SHAYNF 


Ovenrrpme ova 
SYSTEMS CO 


., ALBERT 


73 Civ. 1621 HRT 
AUTO PAK COMPANY, INC. & ALBERT 
SHAYNE vs. 
SOUTHBRIDGE TOWERS » SNCs, 
UNIVERSAL THERMAL INDUSTRIES, 
INC., CHUTES ASSOCIATES CORP., 
and CHARTER COMPACTING CORP. 
February 5, 1975 
10:15 a.m. 
(Trial resumed - jury present) 
THE COURT: Good morning, Miss Stone, ladies 


and gentlemen. 


Well, On this miserable morning we have all 


made it with the exception of Mr. Regan, who I might say by 
prearrangement with everybody, including the Court, is going 


to be momentarily absent. He will be with us in a few 


minutes. However, we are permitted to gO ahead in his 


absence. 


MR. IVONE: May I continue to read the few 


pages 1 had left open? 


THE COURT: Yes, sir. 


18 


19 
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MR. IVONE: Your Honor, would it be appropriate 
at this time to inform the jury as to the significance of an 
examination before trial or deposition? 

THE COURT: Well, I certainly will do that if 
you like. 

Very simply, ladies and gentlemen, what has been 
gOing on here is counsel have been reading from depositions 
or examinations which are provided to be take.) before the 
trial and under certain circumstances which pertain here 
these depositions can be read when the witnesses are not 


available in person. And as you will hear me say again, 


you are entitled to consider these depositions or the evidence 


which is contained therein just as if the persons were here 
in the flesh. 

MR. TVONE: Thank you. 

MR. ISAAC: If your Honor please, I don't like to 
be the fly in the ointment, but may J also request that the 
Court instruct the members of the jury there were certain 
depositions taken where my client was not represented and not 
present, and anything ‘xt ts stated in trat deposition is 
not binding on my client by reason of the fact that we were 
not there or notified? 

THE COURT: What deposition are you now talking 


about? 


} 
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MR. ISAAC: I am talking about the deposition 
that has been read here for the last day or so. 

THE COURT: You mean Clar? 

MR. ISAAC: Clar. 

THE COURT: That has nothing, to do with your 
client. That has to do with the company of whic!. he is vice 
president. Mr. Clar, as I understand it, is the vice presi- 
biisit of Auto Pak. 

MR. ISAAC: I don't want the jury to get the 
impression they can consider any evidence there against my 
client for any reason whatsoever. 

THE COURT: T don't. think 1t 1s being offered 
against your client. It is being offered for a different 
purpose. Go ahead. 

MR. IVONE: Page 46. There had been read, your 
Honor, by Mr. Shandel] concerning a certaiti. convention that 
Mr. Clar attended at which he had seen a particular compacting 
machine. May I cont nue reading in that line? 

Line 23. 

"Q And these conventions you are talking 


about, what were they conventions of? 


es These conventions were either solid waste | 


| 
| 


management conventions at which manufacturers displayed their 


goods -- they were localized conventions, that they ‘iad 
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{cally in New York for this area. 
Q The Solid Waste Management Convention, is 


name? Is there a society or group or organization 


i those? 
"A At the time, these waste conve,itions were 


part of the A.P.W.A. -- American Public works Associa- 


‘9 Conventtons? 
! 
A Yes. 
'Q Was that an annual convention? 
"fh Annual, yes. 


Was Lhere a section on solid waste disposa: 


"A Well, they had many pleces of equipment 
[ hese, and they wouldn't have all] types in one area. It 
{ wishing @e certain spot near the door, or something. 
that way." 
Page 47, line 2. 
T am sorry. Page 51, line 15. Mr. shandell cead 
| portions and I will reread the last couple of ques- 
hat he did read. | 
; Line 7 
=f Now, when you destgned the Gobbler, d‘d | 
, some records of your design work and calculations? 
29 


® fF B RB 


| 


336a 

gw/lf 292 

"Q Where are those records now? 

"A They should be at Red Lion, Pennsylvanta. 

"Q Did you run any tests on the Gobbler? 

ah Yes. 

"9 Would you desc*itbe the tests shat were 
run? 

"A The tests invoived getting the proper 


errs reduction from the area of the face of the ram and 
to the area of extrusion diameter. 

"By having a very big ratio between the two, you 
couldn't produce enough power to cause an extrusiun, and by 
the other token, if you had a very, very minimal amount of 
reduction in this transition area, you couldn't achieve any 
compaction. Would just push Straipht through, so des ined 
in this -- from the first Gobbler, so to speak, to its final 
form, was considerably varied in cOntour and shape. 

"Q With regard to the extrusion part? 

"A . The whole contour of the machine, of 
its compaction system." 


Going down now to line 21. 


) _Now, that machine, did it have a hopper? 
"sp Oh, yes. 
"Q Did 1t have a hopper door? 


" y . 
A Yes. 


* 


the Gobbier 


that model 


23 
2A 
25 


"Q 


the 


How did the hopper door operate? 


It was a hinged door with a 


Was the purpose of the hopper door jin 


1m your other Auto Pak machine? 


Prior to 1970, had you observed any 


operation in any apartment buildings? 


"pA 


"Q 


other Gobbler in operation than the one you observed at 


El Dorado at Silver Spring, 


i | 


"” 
) 


“ 


Operation itn apartment buildings? 


"A 


" @ 


te, 


Well, the machine I just described was 
That would he at the El Dorado? 
predecessor? 

prior to 1970, observed 

We built several different designs. 


How many such Gobblers did you observe 


_I'd say at least 20. 


1s the characteristic identifying 


16 that might distinguish it from some other 


gw/if 294 
sr The 1.6 refers to the diameter of the 

Snout, or the sive of the diameter of the extruded waste. 
"9 Did all of these Gobblers have the same 


size charging chamber? 


"A Number 16? 
"@ All the Gobblers. 
"A We had two different sizes. One was a 


16 and one was a 24, 


"Q This was a charging, chamber? 

"A “That's the snout. 

"© Did they all have the same size charging 
chamber? 

"A That would be a little bit bigger. The 


24 would be wider than the 16. 

"Q ' How big was that charging chamber on 
the 16° 

"A About 24 inch widta, atte to side. And 
on the 24, was about 30 inch. 

*¢ And how big was the other dimension? 

"A I'll have to g!ive you an approximation. 
The Gobbler-16 opening from the front to the rear was 
approximately 22 or 24 inches, in that area. 

"The 24, approximately 28 to 30 inches, sowewhere 


in that area. 
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"9 Now, On the Gobbler-16, what was the 


diameter of the hopper? 


a Side to side, approximately 24 inches. 
"Q And frontto back? 
"A The hopper opening at the very top was 


approximately five foot long from front to rear, but in that 
area just below the rear of the machine is a slope, which 
eluate that at the bottom, the dimensions, smaller. 

"Q To what size? 

"A “To the -- tn the Gobbler-16 -- approxi- 
mately 22, 24 inches." 

I will read certain portions that Mr. Shandell 
also read on the same page so we can have continuity. 

"6 Now, prior to 1970, had you ever seen a 


Gobbler-16 in operation in an apartment building? 


"A Test machines, yes. 

"Q Did you make records eee tests? 
a . Yes. We kept records. 

"Q Who made these records? 

"A I wrote most of the records myself. 
“> _ Where would these records be today? 
"A They should be with the files at Red 


Lion. 


"Q Whzit did these tests consist of? 


| 
| 
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a Mostly the relationship of the number 
3 of families in a building to the amount of waste generated cm 
4 | a day, so we could get a factor as to what size machine to | 
| 
5 | put in what size building, and what we could expect in the | 


number of bags that would come out, and so forth. 


, } "Q And how many size machines were you | 

° selling? . 

9 | : "A We made two sizes. 

10 1 "Q One was the 16 you have described? 

11 | "A Yes. , 

8 i ok | And the other was the 249 

13 i "A Yes, 2h. | | 
| 

” | "Q What did these tests reveal as to the ; 

15 | amount of garbage that was generated in apartment buildings? | 

* | "A ‘' Well, it revealed that at certain peak | 

" | times of the day you have peak flows and you have to have a 

a cycle time which would take care of the siete flow, to get 

” | rid of it. , , 

* "Q Did you decide on a cycle time for the 

” | Gobbler-16? 

* ag Yes. 

mt "© What was that? 

™ | "A That was somewhat less than 30 seconds. 

95 | 


| (Mr. Regan enters courtroom) 


nw 
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"Q Do you know how much? 

"A I believe a few seconds. Possibly around 


27 seconds, I think." 


Now at page 72. The line of interrogation Mr. 
Shandell had been reading had to do with the two switch 
boxes, the junction box and the switch on the control. Heading 
now from line 2. 

"Q Why did you have these two devices? 

The electrical code requirements in 
certain cities required an additional junction box to be put 
On the wa]l, although there was one on the side of the machine, 
and we incorporated it {nto the desipn, so it was recommenced 
for all compactors. 


"The junction box was always recommended to the | 
wutdine Owner, or-whenever the installer -- be put in." 

Page 73, line 10. 

"Q You didn't test for bridging in the apart- 
ment building of the housewives throwing the garbage down? 

sa No. | 

"Q When you say you tested for bridging, sie 

| 

did you do to test for bridging In the prototype shop? 


| 
"A This was durtmy the period of the develop- 


ment of the machine from one form and shape to another, In | 


trying overload the machine to see if it could feed | 
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"everything that was in the hopper of the machine. | 
"9 What did you do? | 

me We had a bridging problem. The basic 

problem was that the two Opposite sides of the compactor 


walls were tapered from a wider dimension at the top from 


Side to side than at the bottom. | 

"So, we finally had the Straight sides going to | 
the unit, and then we’ eliminated the feeding problem. | 
"Q Now, in the Gobbler-16, is there a slope 


to one of the walls? 


af Yes. The shock plate. 
"it What is a shock plate? 
"A A shock plate is when the waste is dropped 


down the chute, where we can't get the waste to drop directly 


| 
| 
| 
| 
| 
| 
| 


Onto the top of the compactor plate, which is inside the 


| 
compaction chamber. | 
"This 1s a heavy armor plate of steel which the | 


waste hits against, and it slides into the compaction chamber. 


"Q And that's on the slope? 

"A The shock plate is on the slope. | 
"Q .What is the degree of the slope? 

vd | It's -- from the horizontal, the includin 


angle on that is about 55 degrees. 


"¢ And the including angle is which of the 


10 
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“angles? 

"A At the rear of the machine, which 
generally goes against the wall, that angle coming down into 
the interior is one part of the angle, and the horizontal 
plate would be one parallel to the floor." 

Page 82, line 2. 

"9g Then there came a time that you changed 


your job; is that correct? 


"A Yes. 

"Q "When was it that you changed your job? 
"A In July of '71l. 

"Q What job change did you make? 

"A I went to work for Gulf and Western as 


a Product Development Director. 
"9 ' Was this at the same time that Gulf and 


Western took over the manufacture of Auto Pak compactors? 


"A Yes. 

me) . And Auto Pak, Inc., went out of business? | 
“is Right. 

"Q Have you had anything to do with the de- 


velopment or sale of refuse compactors or compactor systems 
since then? 


ri I wave been in contact mostly with the 


government development: located in Washington and advising 


¢p 


tr 


ou 


~ 
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"them of the equipment that might suit their various needs. 
"oO What government departments is this? 
A The Navy, Army, Coast Guard." 
Page 89, line 20. 
"6 When you observed the Model 16 uubbler, 
did you make any observations as to the volume of waste 


that dropped at any one time into the charging chamber? 


"A Yes. 
"Q What were your observations? 
"A I saw the waste drop into the chamber 


and it was disposed of." 

Page 89 -- oh, I read that. I'm sorry. 

Page 94, line 13. 

"Q Did you ever determine the rate of 
disposal of a Model 16 Gobbler? 

"A I can tell you that we set down records 
of how much waste a Model 16 had handled ee building in a 
24-hour period over. a period of a month. 
Q What did that come to? 

"A It was counted in a number of bags per 
day, and I can't recall now." 

Page 95, line 6. 

"Q Do you have any idea what these figures 


were? 


_— 


as 


® FF 8S SB 


345a 
gw/lf 301 


i I seem to recall] that a building of 


about 150 apartments was filling about four bags a day. 


"Q How many cubic feet would that be? 

"A The compacted bag was approximately 
three -~ three and one-half -- cubic feet, and I'd say the 
bags weighed about 7O pounds each." 

That's all T have. 

THR COURT: All right, Mr. Shandell. 

BS Boba AARON S: ON, called on behalf 


of the plaintiffs, having been first duly sworn, was 

examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHANDELL: 

Q Mr. Aaronson, are you a licensed professional 
engineer? 

A Yes, I am. 

Would you tell the Court and pom abouf. your 
professional background and training? 

A Okay. I received a Bachelor's degree in 
mechanical engineering from City Unitversity, at that time 
City College. I received a Master's degree in mechanical 
engineering, from Newark College of Engineering, Newark, New 
Jersey. I have a professional engineering license for the 


State of New York and one for New Jersey. I have had about 


16 


17 


18 


19 
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20 odd years of experience in the 


teaching mechanical en: tneerd for 
whey jo you teach 
ew York Inst lite of 
Nad what do you teach? 
Practically Li Our ve 


r curricuium that our de 


Wnat courses are those? 


Aaronson-Direct 


In the mechanical engineer 


statics, dynamics, strength of mate 


and thermodynam’ 


the entire range. 


In 
related to 


of plant layout 


oe) Would 
practical experience? 
A I have 


a number of concerns, mostly in the machine design area. J 


s02 
1 and I have been 
last 10 years. 
ology 
he mechanical 
i In tne Industry 


See 


area, they are 


Ls, machine design 


indus 
and things of that nature. 


you tell the Court and jury about your 


fluid mechanics, heat transfer, practically 


dustrial, J have taught management courses 


trial engineering, Including safety aspects 


. 


worked in the time I was in industry for 


You want | 


have done some work in the materials handling area. 
me to be more ecific? 
Yes. 
A In machine design area, I was involved with missile 


| 


347a 
gw/lf Aaronson-Ylreet 
Support systems. In the matertals handling area, I was 
involved with mobile booms for sewer cleaning, forklift, 
eguipment related to materia handling. 
What concerns were you employed by? 
L hive been employed hy -- my last employment 
with Amer'can Machine and Poundry and then working my way 
vackwards - Is a while aro. Let me refer to my notes. 
That was more than ten years aro have been tea 
New York Inscitute- of Technolosy as associate professor 
Since 1965. S« goes back a little while. 
done work for Curtis Wright Corporatio: 
for General Electric -- they are not necessarily in the order, 
but T nave worked for them. T have worked for Hydropres 
Company, Morey Machine Company, Pratt and Whitney, Silent 


Hoist and Crane Compary, Sperry Gyroscope. Both Silent Holst 


and Crane Connany and Sperry Gyroscope to some extent related 


to materials handling. 
You belong to any professional societies? 
Yes, I do. 
Would you tell us what they are? 


American Society for Mechanical Engineers, 


American Society for Automo -- TI am sorry -- Society for 
Automotive Engineers and Amertecan Society for Safety Engineers. 


Have you done any consulting work? 
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f Yes, I have. 
1m Yt fleld 
Tn mechan} l nd iffe ineering. 

id 1a he rea 1 ! rortnoy, who was 
then Fe] Merced! lawyer, hay wcecanton tO examine compactor 
installatio In the unit 7 apartmer house complex at the 
Southbridge Towers comple 

fess T ata. 
nd when did you go there: 
A The untt was inspected or September 22, 1972. 
@ When you got there, what did you observe? 
\ Well, I Saw a -- well, what's generally calied a 


compactor. It 1s actually a untt that tr 


refuse materials into bars. 


plastic 


i Have you got some pictures-of 


A Yes, I did take some pi tures 


VO you have them with you? 
A Yes, I go. 
May I see them, please: 
A They are stapled torether. & 
Q How many did you say? 
A Eleven. 


These were pictures you took 


time? 


ansfers jrarhbage or 


at thet time. 


leven pictures. 


of the unit at that 
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Those were the ones i took personally, yes, ir. 


And they are fair and accurate representations 
the unit that you inspected at that time? 

Yes. 

Do they contain some letter markings 


tLures? 


various portions of the 


are what we call "“cnll-out: pointing 
are then keyed tn the report I rendered. 
SHANDELL: lI offer the pictures in eviden: 
LVONE: I have no objection, your Honor. 
M%. KOHLER: Mo objection, your Honor. 
MR. ISAAC: _I have no objection to them, 


MR. WILENSKY: No objection. 


. 


(Plaintiff's Exhibit 7 received in evidence. ) 

MR. IVQNE: How many pictures are there? 

MR. SHANDELL: Eleven. 

Are there eleven? 

Yes. The last picture is number ll. 

MR. SHANDELL: May the jury see the pictures, 
‘f your Honor please? 


THE COURT: 
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(Plaintiff's Exhibit 7 handed to jury. ) | 
q Mr. Aaronson, you stated that this was calied | 
® compactor but was designed to transfer material from a ! 
chute Into a bag? 
A That's right. 


Q Would you explain that, please? 


Well, compactor or the character'stics of a 


compactor are that it would reduce the volume of materials 


7 10 to a@ cnal'ter sire, refuse matertals In this case. This 
Nj particular unit does do some reduction tn size but. hasically 
ie | what {!t does 1s take the matertal that comes into the -- 
13 from the chute {nto the hopper over !nto the plastic garbage 
4 | ; 
| bag. There ts really no compaction or baling that one finds 
| 
Bf | 
15 as a characteristic of compactors. 
16 || 
| Q Why is:‘tnat? 
17 | | 
i A It is 1 vay it 1° uestgned. 
18 | Fialacaar 
1 It hes been tcitified that this machine pounds 
19 || | 
|| garbage against other garpage that's in that plastic bag on 
20 | | 
| the other side of the snout and thereby compacts it. Is thet | 
21 || | 
| so? 
y > a | 


i A It will have some small compaction effect but 


it can't have very large because 1{' !t did that the garbage 


bag itself -- if it 1s tied at the end -- will burst. They 


are very thin or relatively thin plastic bags. 
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Q We are talking about garbage, bags. Are those 


garbage bags that were at the end of this thing? 


A Yes, these things here, this bla’ x. 
Is that a closed bag? 
Tt comes in a continuous tube. [In fact, it Is 
even shown over here. And then the operator ties the end 
to have one end and then when the bag, so to speak, reacnes 


a certai:, length, they tle the other end and that forms the 


The tube could extend up to the limit of the 
the room? 


Certainly. There is nothing to stopit from doing 


As you put more garbage in? 
Yes. 


Q So 1t would never offer resistance to the ram 


SO as to compact the garbage, is that what you are saying? 


A As long. as you have enoush of that tube available. 


Q Then if you ran out of a tube, if you put pressure 
on the bag, the bag would burst, is that what you are saying? 

A Yes, if the tube is off the things, it just comes 
out of the end of the snout. 


Q So the garbage is what, packed tnto this plastic 


9 
< 


6 
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A I would say transferred or placed into this 
and just a little bit of compaction takes place when the 
garbare is extruded. It 1s realiy an extrusion process. 
That's what it is. In other words, you are pushing garbage 
Out of a snout. Compacting is the wrong characterization 
of it. 

Q What would happen if a piece of wood or a bottle 
were to be put into that cylinder where the ram comes in? 
Would it squash it? 

MR. IVONE: Objection. Let's ask Mr. Aaronson to 
testify. It 1s leading. 

THE COURT: I am not so worried about the leading 
as I think the question is not very precise. 

MR. SHANDELL: I will withdraw the question. | 

THE COURT: Please phrase it so we are sure 
exactly what you are talking about. 

Q Would material -=- what would higeks to material 


Placed into the cylinder where the ram goes? What happens 


to it? | 
A Well, there is a little chamber that is being 

vacated and the ram. then pushes this material that's in i 

that little ohne’ into the tube which is called the 


extrusion tube. 


Q If you got 2 sharp object such as a piece of wood 


to 


~“ 


| 
| 
| 
| 
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Or a bottle in the plastic bag, what would happen to it? 

A If it is near the surface it could tear it. If 
there are jagged edges. These are very thin bags. I think 
we have all seen them if you walk around the street. 

Q What would happen if it got into the extrusion 
tube and didn't pass readily through? 

A It depends upon the sive of the object itself. 
If it 1s a large object, garbage might build up behind it 
until there is enough force available to push it through or 
if it doesn't push through it could cause a jam or if it 
breaks up. There are many possibilities. 

Q Would there be a tendency to jam the machine in 
those circumstances? 

A In some circumstances it might, in other circum- 
stances it might not. It depends what. kind of material we 
are talking about that gets stuck in there. 

Q Suppose it were a large plece of carpet? 

A If it would be sort of round, the circumference, 
it might conceivably offer enough resistance even though Seare 
1s considerable force involved, but Icould envision where | 
that would offer enough resistance to jam the machine, yes. 

Q And a piece of wood that stuck in the extrusion | 
tube ? ) 


A It depends again on the wood. If it is small in 


to 


~ 
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comparison to the cross section, the garbage might flow 
around it. If it 1s large, it could also cause a blockage. 


You will have to be a little more specific in terms of what 


gets stuck In there. It could also break up the wood if it 


is small enough. 


& [t might break {t up and 1t might not? 
A Yes. 
Q How does the garbage get from the chute tnto the 


place where the ram hits it? 

A Well, the chute is sort of offset to the rear of 
that hopper and then there ts a deflection plate so ‘the 
garbage comes down through the chute and the deflection 
plate is like a ramp, sori of like a ramp, and !t slides down 
that ramp and then fills the hopper area or the area abcve 
the ramp. 

THE COURT: You used the word "ramp" a moment 
i>. Gid you not? | 

THE WITNESS: Ramp, yes. It is the deflection 
plate. 

THE COURT: I am having trouble concerning the 


difference between your pronunctation. TI just want to make 


sure. 
When you were talking about this m tertal 


coming out of the chute, it . its what 1s known as the deflect 
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plate, isn't that so? 


THE WITNESS: That's correct. 


THE COURT: When you sald "ram," you meant deflect 
plate? | 

THE WITNESS. One is ramp and one !s ram. 

TH COURT: I am confustg you, which I don't mean 
to do. J am trying to make sure. 

Would yor mind instead «* using the word "ramp," 
r-a-m-p, use plate or deflection vo 1te so > don't miss what 
you are trying to say? 

THR WITNESS: Right. ‘The deflection plate 1 


that angular plate and the ram is the thing tnat pushes tne 


garbage through the tube. 
Q What is the means of transfer from the chute to 
the place where the ram would contact the garbage? 


A Just gravity fed. 


Q Wnen vou have this deflection plate at an angle, 


what effect does that have on the gravity effect? 


Well, {t reduces the force of pravity because 


you are now introducing a horivontal component that has to 
siide down, so the force of gravity isn't as much as its 
weight, It is s. Then you have on top of that the 
friction between the plate and the bay or whatever tt is, 


the refuse material. 


co 


10 


1] 


12 


13 


l4 


8S 8 


x & 


gw/ift 


A 


Wha » As a: 


handling point of vie 


Rarbare comes down th 


plate and 


ram ts goi 


is -- well 


If you hav 


that, garh 


slides alon 
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he engineering effect from the materials 


w Of having this setup where the 
! 


e chute and Jands on this deflection 


ym this angle to the place where the 
} 


eb 152 


too good a design in that the hopper 


» it 1s a cubical area where garbave piles up. 


e a plate a 


t some angle and some other plate like 


age will tend to compress somewhat and pile up ana 


due to the fact that more garbage comes down, well, then the 


ram retrac 


ts, vou but 


sort of wedged tn the 


two bass fulling tnto 


the refuse 
else happe 


\y 


material is 


ld almost like s bridge because it is 
re and you can very easily get one or 
the chamber that Is supposed -- where 


Supposed to be pushed out and nothing 


ns. In other words, most of:-the stuff stays up. 


Is there 


some engineering -- excuse me -- are 


there engineering devices in the materials handling field 


which would 


materials 


own potnt 
8) 


practice, 


handling? 


MR. IVONE: 


THE COURT: 


of view you 


In accordance with good 3nd accepted engineering 


would this 


be designed to avoid problems like that in 


What materials handling, first? 
Rephrase that, please. From your 


should rephrase that. 


system of handling this material fron the 


a | 
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chute to the ram area be in accordance with good and 


engineering practice? 


MR. TVONE: Objection, your Honor. 


THE COURT: No, T will allow it. 
Stand !t, what fs your opinion? 


THE WITNESS: Yes, T Can. 


MR. TVONG: Before he answers, may 


Further? 

THE COURT: You have been heard. 
you. 

MR. IVONE: Accepted stan.ords of 


this type of machine. 


313 


If you under- 


T be heard 


I understand 


1970 concerning 


Q You understand we are talking about 1970? 


Yes. 


> 


MR. IVONE: I object to Mr. Shandell's remarks. 


THE COURT: Then J don't understand you. Get to 


fe point. What is it you want? 


MR. IVONE: What were the engineering standards 


for this particular type of machine tn 1970? 


THE COURT: That is another question. You can 


ask that yourself. -.Now let's po back. 


In your opInion, sir, can you answer that? 


THE WITNESS: Yes. 


I think there are methods availabie if this 


accepted | 


ive) 


10 


14 


15 


16 


17 


18 


19 
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tendency. 
then it 

means, ro 
mechanic: 


tendency 


opinion 
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occurs to break up the garbage mechanically. Do 
me to so into it? 

Yes. 

There are various types of devices, ltke a 
type screw that would break up that bridging 

Woll, 1t 1s like a large screw that rotates and 
sauses this to break up. Or other mechanical 
tating bars or vibrating. ‘There are many 
21 devices which can be ensineered to break up tnis 
mechanically 

THRE COUR Ir, are you telling us th tn your 
tnis was not a proper desitrn? 

THE WITNESS: Yes, in that 1!t hed thts tendency 


to clog the garbage, yes. 

THE COURT: What was improper, 1n your opinion, 
about the design? 

THE WITNESS: That the gariage ni there should 
have been a direct .feed so that the garbage would keep 
On comin.s down. e 


have come 


THE COURT: In other words, the chute should 


down on the vertical right on top of the hopper? 


THE WITNESS: That is another possibility. In 


| 


| 
| 


other words, if the éhute would have been in the center, that | 


would have had the tencency to break up the bridging effect. 


| 


{ 
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1s another possibility. That svill would be gravity 


But you can mechanically dislodge. 
THE COURT: T accept you can mechanically do a 
lot of things. I think the question to you was whether or 
not tn vour opinion this desirn in 1fs respect was not proper. 
THE WITNESS: Yes. 
COURT: I gather in your opinion it was not? 
That's correct, yes. 
In the absence of any positive fecd or mechanical 
this eyl.inder where the ram ii, what, In your en¢v'!neer- 
ing experfence, was required In Installations such as th!s to 
transfer the garbage into that place? 
When this clogging occurs and, after all, the 
whole purpose of this installation 1s to make garbage bags 


can be carted away, they had to do it manually in some 


Was this machine as designed a machine that could 
automatically compact garbage and transfer it out for 
carting away? 
A Well, they had this particular problem that when 
bridging occurred, without some manual assistance the garbage 
just wouldn't come out. So they had to help it along. 


In connection with a machine that requires 


manual assistance, are there engineering principles required 


~ 


16 


17 


18 


19 


21 
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by good 
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designer 


the operational characteristics of these are, what an operator 
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operation 
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~& 
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accepted engineering 


machine? 


Yes, there are. 


And what are those prin 


MR. IVONE: May we relate 


Yes, certainly. 


One thing is to Install a 


weii, when an 


when -- 


“here movement of components 


First let! talk about 


prineitples? 
Yes. 
What 


are the general 


To make it safe. 


An. to make it safe, what 


have to do? 


He has 


to do. 


And after he is aware of that, then what must he do 


practice 


316 


for safety in 


nstance? 


and then we will 


device which will pre- 


Operator has to go ‘nto 
t «es place. 
mener3l principles. Are 


rrinciples? 


does an engineer or 


to be aware or be knowledgeable in what 


Ge 
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A He nas to insure that operators don't get hurt. 
( mf “tion with this particular type of device, 


what would good am accepted engineertng practice have 
required? 

} Well, for one thing, that access door should be 
provided with a mechanism that's called an electromechanical 
or mechanical interlock. 

¢ What is an electromechanical or mechanical inter- 
lock? 

A Tt is a device which will prevent operation of 
the machine when, the door 1s opened, for Inst nce. 

How does that work? 

A Tt 1s hooked into the electrical system. There 
are many analogies. 

Explein the electromechanics of it for a 
moment. 

As It is a switch which 1s tied int the door and 
when the door is closed, that switch opens -- [ am sorry -- 
closes the circuit and allowed whatever function is necessary 
for the operation of that machine. 

Q And when the door 1!s open? 

A When the door is opened, that switch opens the 


reult and precludes operatton or precludes, In this cane, 


initiation cr® a cycle cr stops an onvolng cycle. or whatever. 


to 


wn 


10 


ll 


13 
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In other words, no action takes place. 

el Were such electromechanical interlocks 
generally available tn 19702 
Yes. That has been known for many years. TI 
don't know when they case tn, but certainly way before 1970. 

Q Could you sive the jury some examples of it 
that they might he familiar with? 


Yes. Elevators, for instance. 


MR. VONE: Just noment. Let's find out whether 


they were in use on thts type of machine tn 1970, not whether 


they are fn us in el?vators. 
THE COURT: In other words, you are objecting? 
MR. ITVONE: J am objecting, yes. 
THE COURT: I see no ha.m in explaining an 


interlock device generally, which 1s all T see this question 


to be. ? 
A VO you want me to explain an interlock? 
@ Yes. 
f Interlocks in elevators, for Instance, self- 


service elevators, the doors do not open until the elevator 
1s at a particular level. That's an ‘tnterlock. In other 
words, tne doors will remain closed 1s long as the elevator 


is in motion and gets to a certain floor. Or the elevator 


Will not move, wis. be prevented from moving until the doors 
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are closed. That's an interlock. We have it In cars. 
recent problem was that the seat belts had an interlock. 
Unless the belts were engaged, the car wouldn't move. That 
was an interlock. Tt's been removed since. 
Were interlocks in general use in 1970 in the 
of materials handling machinery with open moving parts? 
MR. JVONE: JI object. 
THE COURT: Sustained. ‘t's stick to what we 
have here. 
He has already answered that in erfect anyhow, 
Mr. Shandell, by virtue of what he just satd. 
Q Were there accepted engineering standards in 
1970 wiich required the use of interiocks in waste disposal 


equipment? 


There were standards available that required 


interlocks, yes. 


And were there standard: !n 1970 in the waste 


disposal field which required -- 


MR. IVONE: Which standards are we talk‘tsg about? 


I must object to it. What are we talking about here? 
THE COURT TI wouldn't. know, Mr. Ivone. 
MR. IVOWE: That is why I am objecting. 


THE COURT: Hopefully you will let him finish his 
question. T don't knov what his .uestton is because he hasnit 
| 


{ 
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finished It. 


A That was adopted -- it was adopted by the accede 


{ 


3 | Finish your question, Mr. Shandell. 
4 | (Question read) | 
5 Q ~~ other means of protecting the operator of a : 
6 } machine that had moving parts in the waste disposal field? | 
7 | MR. IVONE: I will object to itt. 
| 
. THE COURT: I will allow 1t, but Iwould hope that 
9 | you will tell us somewhere along vhe line what standards itt 
10 || is you are talking about. Go ahead. l 
| 
11 | A Other means of preventing? 
12 | Q Yes. 3 
13 ! A There was some provision -- {if there 1s an access 
4 | door on any of these devices -- that that access door be bolted 
: 15 in such a way that an operator couldn't readily open it or | 
c 16 it would require special tools to get to the access door. | 
17 | THE COURT: What standards required this? | 
18 | Q What stoteatas are you referring to? Are you | 
SS 19 | referring to some specific standard In your answer to that | 
20 | last question? i 
él A Yes. | 
Zz | G Would you tell us? | 
c) | A There is a waste disposal standard -- | 
2 | When was it adopted? | 
"| 


© 


es ££ 8 B 
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National Standards Institute in 1970, but it !s an original 
Underwriter's Laboratory standard, and that, according to 
my note here, comes from or at least the adoption by the 
American National Standards Institute says that it supercedes 
the one of May of 1966, aid it was adopted in 1970, by the 
American National Standards Institute. 

THE COURT: And what is the standard? 

a) Read the standard if yo. have that available 

in your report. 

MR. IVONE: Is {t a standard by the American 
National Standards Institute? 

THE WITNESS: Yes. Tt 183 ANST C33.59-1970, 


which means that's the time it was adopted. 


Q Go ahead, read it. 
A IT have-.several sections that I have devoted 


here. Would you like me to read them all? 
Q Please. 
MR. IVONE: I will object to this. 
MR. SHANDELL: ‘That ts what Mr. Tvone has been 
asking for. 
THE COURT: IT thought, Mr. Aaronson, you were 
telling us about some standard applicable to doors. Do you 


have that? 


THE WITNESS: "hey cover access doors,yes. I 


Q If you got 2 sharp object such as a ptece of wood | 
| 


! 
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just have those sections that relate to access doors. | 


THE COURT: All right. 

MR. TVONE: What kind ol! a waste d!sposal unit | 
are we talking about? | 

MR. SHANDELL: Your Honor, itt isn't necessary 
because the defendant here has designed this machine that! 
uniitke any other machine in the world that he has his own 
popeaeus. | 


THE COURT: We will jet to 1t in due course. 


Please go ahead and read this, whatever it 4s 
you th!nk {s applicable to doors. 
THE WITNESS: Section LQ]; 


"If the normal operation of a disposer involves 


acciden. hazards, suitable protection shall be provided to 
reduce such hazard: to an acceptable degree." | 


Section 102: 


"The details of guards, safety releases, inter- | 
locks and so on are not specified but need for such accessorie's 


and thetr adequactes !f provided could be determined from a | 


Study of the complete disposer, its operating SRE PRSTES TATE SS 
| 
and the likelihood of accidents resulting from other than “se 


negligence." 


Section 103: 


| 
! 
"Tf the dirposer has parts that are liable to | 


| A It depends again on the wood. If it is small tn 
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1use Injury to persons a motor control switch other than 


i momentary contact switch on the disposer st.al] have 
plainly marked off position." 
That is one standard. | 
Then there jis a related standard, Guarding of 
rerous Machines, Vats and Pans. ‘That is Industr'tal 


aT 


Kule No. 19, State of New York, bepartment of | abor, 
d or Standards and Appeals, and it 1s referwved to as 
Ki 19 as amended effective May Ll, 1966. 
Now, this standard relates to -- a section tn 
standard relates to guarding ot' plastic scrap prinders 
ich 1s closely related to the type of things that we have. 
MR. IVONE: Guarding of what? 
THE WITNESS: Plastic serap grinders. 
Q Go ahead. 
"The hopper of every plastic scrap grinder shall 
») arranged or extended as to prevent uhe fingers or hands 


he Operator from contacting the cutting knives. Any 


ener used on the prinding machine shall be machine bolts 


screws or the equivalent requiring the use of a tool for 
il. Fasteners, such as thumb screws or wing nuts w 1 


be remo ocd by hand shall not be used." 


This is now item C. 


| 
MR. IVONE: Is this a grinding machine he is talking 


9 
3° > 
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| 
2 about now? 
3 THE COURT: TI will ask the jury to disregard 
1] 
4 || all this quotation from a standard relating to a plastic | 
5 || grinder machine. T dor't think there !s any competent | 
i| 
li 
6 | 


| evidence that that's what we are talking about here. Other- 


| wise, 1 will let the answer stand. 


| 
8 
f Item C: 
9 I Wr . 3 
| The feed ertrance to the scrap vrinder shall 
| 
10 Fhe ke 
nm | MR. TVONE: Your Honor just ruled. 
i 
2 1 
THE COURT T said, Mr. Witness, we don't warit 
13 || 
to hear about a plastic serap rrinder. we am not dealing 
= | 
l4 ; . . 
y, with that so far as I know from the evidence in this case so 
1 
se | far 
6 | | 
i Q Mr. Aaronson, were standards, engineering stan- ' 
| | 
7 | | 
| dards, generally accepted in the Industry with regard to a 
i : ‘ 
18 || : : 
| Machine that disposed of Scrap or j;arbage and that had moving, 
19 | £0 
parts, did those standards require an Interlock on the 
| i 
20 | 
i hopper door? 
i 
21 || tie 
| MR. IVONE: Objection, your Honor. This is 
i] 
22 H | 
| leading. why can't. we allow the witness to answer the question 
o | 
| instead of him suggesting what the answer should be? 
2 |) 
THE COURT: T am not so sure about that. TI Lhnink | 
lj 
2 | 


| the question again is unclear. 
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| 
Mr. Shandell, I will allow you to ask this witness 


3 if there is any standard, recognivea standard, of a iiusaneunas 
4 body having to do with Interlocks. But why don't you just 
. | 
ov isk him that? 
4 ““ « . - > ¢ 5 ' 
QQ Is there any recogulzved stanvard by a respectable 
: body havine to do with interlocks? 
A Yes. 
. | 
THE COURT: And was it » In 1970 or before? 
1G min MITES ‘ie ‘ 
THE WITNESS : Well, the ones that I gue were 
17 . ~ 
: ones before 1970. There are some standards at came 
{2 » war . 
7 nto the Industry after 1970 that had to do with Interloucks, 
nean acceptable standards. 
14 tee , ; ? 
THE COURT: IT think Mr. Shandell wlll agree he 15 
5 ‘ 
seekin;ss to get what standards, if any, were itn existence 
| 
i6 : ‘i 
ij 1} b39/OQ. ' 
ya | : 4 : | 
MR. SHANDELL: For the moment. May I say 
iS | ’ | 
| fre not necessarily limited to what some industry 
19 i| 
: soelation wrote down but we're seeking to set menerally | 4 
2 | : 
| accepted engineering principles. 
a ca . " " 
| THE COURT: You used the word “standard” and | 
22 - 
1't mean to quarrel with you. IT am trying to help you 
23 | 
fl to clarify the situation which, !If T may say so, is less 


» 


i’ than that. co far. 


| 
I Again, would you put your question as you want it? 


} 
j 
i! 
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2 | I will not intervene to help in any further particulars. | 
3 | MR. SHANDELL: Thank you. | 

4 Q r. Aaronson, in accordance with generally | 


5 || accepted e: neering principles applicable in 1970, did 
6 doors to a machine such as this that Is, a machine that had 


j , 


| a ram that movec thir 


5S in it, .to move matertals, was 3uch 


8 |; @ door required tc have an €lectromechanical interlock that 
| : 
9 } would turn ‘he machine off if the door was opened? 
10 | MR. TVONE: May I have the question read back: 
i! 
ll | I missed tt somewhere alon the tne. 
{| 
9 I ITs tpn m 
2 THE COURT: JI would ask you, Mr. Ivone, to keep 
13 your ears open so we don't have these continued tnterruptions.! 
14 [I am going to allow the question, but if you want | 
| 
15 it read back, you will have it read back. You want to move 
16 i up to this front table so you can hear? 
VW MR. TVONE: I will stay here. | 
oT THE COURT: we will read 1t back. | 
i 
19 | (Question read) | 
| 
20 A\ Yes. | 
HI | 
21 } ) Suppose, sir, that the door to such a machines 
2 | | 
| Was not required to be opened except on rare instances when | 
| 
ag | some repair hud to be done to the machine. Was there some- | 
| ' 
” | thing that was required in accordance with generally accepted 
25 | | 
| engineering principles !n such a case? | 
| | 
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Yes. 
And what was that? 
Well, it should be boltrd and in order to remove 
would require special tocls to remove it. | 


| 


If the door had to be opened relatively freauently 


thus ecxposing the machine, what was required, if anytning, 


Yrdance with generally accepted engineering principles? 
Then you have to have some kind of an Inter] 
ice which will stop the ongoing operation of the machine. 
When you examined this machine, there some- 
On top of {t between the hopper and the chute? 


+a 
Ye Sy 


there was something, on top of it. 
What was it? 


It 15 shown in my pictures here. It 


what is a ‘ire damper? 
If there is a fire in the unit, in order to pre- 
{t spreading through the chute there ts a plate that 

shuts off -- cuts off the chute from the hopper. 

How did it work? 

That was activated hy a temperature device and 
springs in that when the temperature got to a certain level 
balts -- I don't remember whether they explode or whether 


they just melt, someth'ng just melts, and allows the springs 


to 
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to have that plate slide and cut off the hopper from the — 
itself. 


| 

| 

Could you plese -- | 
! 


THE WITNESS: Do you have a marking device? 
& ~~ mark the fire damper on the picture that shows | 
it? 
A How do you want me to mark 1t? 


Circle the thing completely. | 

h It 1s this piece here (writing). Do you want me 
to mark tt on the others, too? | 
No. On photo 1 have you marked 1t? 


A Yes. 


MR. SHANDELL: May the gury sce it, If your 
Honor please? l 
THE COURT: Yes. 
(Plaintiff's Exhibit 7 handed to jury.) 
Q Now, Mr. Aaronson, you dtneaiins the electromechanlt« 
interlock. Were there other safety precautions that general.y 
accepted engineering prindples required itn a machine design | 
such as this that you found absent In this case? Sry yes or | 
no. : 
\ Yes. 


Q Would you tell the Court and jury about it? 


A For instance, there should have been some kind of 
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a warning which would tell the operator to be careful when 
he goes into the access door. 
Go ahead. Anything, else? 
These warnings should also be in the manual if 
1s a manual on this thing. 


And that was required by generally accepted 


many years warnings are put 
a matter of general principle * they are 
dangerous situations. 

MR. SHANDELL: 

THE COURT: 

CROSS EXAMINATION 
BY MR. TVONE: 

By the: way, Mr. Aaronson, you were here, were 

rou not, when I was reading certain portions of a deposition’ 
A Yes. 1 walked out for a risen « though. 

And you were here when I was reading that portion 
of Mr. Clar's deposition where he indicated the deflection 
plate and also that other slanted ramp that you described? 

I am not so sure what you mean by “also.” 


thought 1t was one and the same. 


Q You tdld us a little while age that the dutiention 


™~ 
| 


and the ramp were not one and the same, that there was | 


La) 


qt 


21 


8 


8 


R 
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a ramp and then a deflection plate? 


MR. SHANDELL: Objection, your Honor. | 


THE COURT: I must say T don't understand the 


question. 


Did you hear me reading a certain portion from 


the deposition where Mr. Clar !ndicated that there is a 


deflection plate and that there Is also something at an angle 
Like a ramp so that if the chute ts not directly over the 
deflection plate the operation of this ramp will bring the 
garbage onto the deflection plate and then force 
{t where !t has to go? | 
MR. SHANDELL: I object to the form of the question. 
THE COURT: I am going to sustain that. First | 
of all, T don't think there was any need forhim to be | 
listening to this.: Second of all, as he says, he was out of 


the room. I don't think we should approach {it quite that way. 


MR. IVONE: May I have a moment? I will see if 


I can find it, youn Honor. 
( Pause ) 
Q bo you recall my reading the following from 


page 74: 


slope to one of the walls? 


"Q Now, in the Gobbler-J6, is there a | 
"A Yes. The shock plate. | 


375a 
| 1 | gw/lf Aaronson-Cross 331 | 

| 

2 | "Q What is a shock plate? | , 
| 

3 "A A shock plate 1s when the waste is drc yped: 

4 | down the chutes where we can't get the waste to drop directly 

5 onto the top of the compaction plate, which is into the compac- 

6 | tion chamber. 

7 | "This is a heavy armor plate sheet of steel 

8 which the waste hits against, and it slides into the compantieh 

9 | chamber. 

10 || "Q And that's on the slope? 

ll: =A ' The shock plate is on the slope. | 

| 

12 “9 What is the degree of the slope? 

13 | "A It's -- from the horizontal, the includinz 

14 | angle on that is about 55 degrees. 

15 | ast And the including angle is which of the 

16 enaieas ; | 

17 | "A 


At the rear of the machine, which generally 


goes against the wall, that angle coming down into the | 


_ 
@ 


19 | interior 1s one part of the angle, and the horizontal plate 

20 | would run parallel to the floor. | ; 
a | "Q Did you ever observe bridging difficulties 

a | across the gap from the front of the machine to the shock | 

2 plate? | 

4 "A No." 

5 


i Now, were vou here when I was reading that? 


ea | 


18 


19 


a. =: 2 2 
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MR. SHANDELL: Objection. What difference does 
it make? He just read them. 
THE COURT: TI wish you wouldn't keep alluding 
to that for the reason I mentioned a moment ago. It 
delays matters and confuses matters { all of us, including 
you, I think. Let's do it simply and easily. 
Q This slanted or this ramp that you described 
for us earlier, is that a device so that if the machine 
is not placed in : fashion directly underneath the chute 
for some reason or Other, there is some other means by which 
to get the garbage into the compaction chamber? 
A Yes. TI thought that is what I explained before. 
His Honor straightened out we are going to call that the 
plate and the other thing the ram so we wouldn't have this 


ram-ramp problem. 


Q I believe you submitted a report in this 
matter? 
4 Yes, I did. 


MR. IVONE: May I see a copy of that report? 
A I have no objection (handing). 
MR. IVONE: Your Honor, this will take some time 
to read. May I have a few minutes? May I suggest a recess? 


THE COURT: All right We will take the mcrning 


recess at this point. 


5 =) 
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"IR. REGAN: Could we all get a copy of that 
report? 

THE COURT: You will have to ask the person who 
has the report. TI don't have a copy, Mr. Regan. 

We will take the morning recess. 

(Recess ) 

(Jury present ) 

THE COURT: All riont, Mr. Ivone,-where is ycur 
witness? 
HERBERT AARONSON, resumed. 

THE COURT: Can we move along? 
CROSS EXAMINATION CONTINUED 


BY MR. IVONE: 


Mr. Aaronson, I believe you told us eariter that 


one of your qualifications or someth!ng, to do with your back- 


ground wae yo worked for AMF? 


A That's correct. 

e) That's .American Machine and Foundry, is that 
correct? 

A That's correct. 

Q And they are experienced in the manufacture of 


machines, I take it, ‘7? that true? 
A Yes, equipment. yes. 


Q And in a machine which requires, let's say, a 
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| 
| 
2 special safety device such as the interlock, an outfit like 
| 
0 | 
3 | AMF would provide such an interlock, is that correct? 
| | 
| MR. SHANDELL: Objection, your Honor. There is | 
5 | no inference AMF designed this machine. | 
| 
6 | THE COURT: His voice dropped off. TI couldn't | 
tT hear the questions << wii have to have i¢ repeated. 
8 | 
| (Question read ) 
’ THE COURT: I think that should be reformed or 
10 i ‘ 
reframed, Mr. Ivone. 
| 
} | 
| | 
i I In a machine such as this which you say should 
an 
s | have had an interlock on, would a company, a manufacturing 
i 
” | company such as AMF, would they have provided such a inter- 
14 
| lock? , 
15 Ba iia , | 
MR. SHANDELL: Objection. 
} ! 
16 oe 
THE COURT: IT am going to sustain that because 
| 
17 | 
; | I don't see how, first of all, he can answer that. Second 
is | : 
| of all, 1t presupposes something that is not in the record. 
an Tae ‘ 
| So I am afraid that if you are going tc push that I will 
a | 
| Sustain the objection entirely unless you qualify what you 
21 | 
| are ashing. 
2 || 
Q Mr. Saronson, are you telling this Court and jury | 
23 1 ~ 
| hat ‘'n 1970 the standards for the compactor-extruder 
“4 | 
} machine which you examined, that the standards were for that 
25 
| machine to have an interlock on the hopper door? | 
| 
1 
e 


y 


~~ 


¥ 
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A Well. we were talking about the engineering 
principles. 
Q Just yes or no. Were there standards that would 


require it? 


MR. SHANDFLL: May the witness answer the questionp 


THE COURT: T would hope so, 
A We == 


MR. TVONE: I don't want a long story. IT want 


THE COURT: Just a moment, gentlemen. Please, 
Mr. Ivone, don't assume the worst. Give the witness a ch: 
He hasn't said a word that I can understand yet. Don't 
assume the words. Let's see what happened. If you want the 
question answered, give hima chance. 

MR. IVONE: May we have the question read back? 

THE COURT: I don't think it ts necessary. We 
have these interruptions all the time. vou uddwenbeud the 
question, didn't yau? 

THE WITNESS: Yes, I did. 

THE COURT: Answer it. 

A The answer was we were talking about principles 

rather than standards. 


\) Aren't you here to testify as to what the stan- 


dards were in 1970 that my clients deviated from? Isn't that 


| 


380a | 
| 
gw/lif Aaronson-Cross 336 
what you are here for? 
| 
A I don't understand your question, sir. TI can't | 
answer that. 
(, Did Auto Pak deviate from any standards that 


existed in 1970 with respect to this Interlock? 
They deviated from safety practices. 
MR. IVONE: I move to strike the answer as not 


responsive. 


THE COURT: Well, yes, but T think again if you 


1] 
{| 
11 |} would do two things, Mr. Ivone, it would make it a lot easter | 
| | 
” | for all of us. ; 
is | First of all, please raise your voice so that 
14 || . , 
. ! we can understand you. Second of all, please give the witness! 
5 | | 
ib | a chance to understand and respond. 
| 
1 | 
, Now, JI:'will give you a choice. Elther you 
I 
17 | 
repeat the question yourself, or, if' you insist, T will have | 
18 || 
| the repc. ter read tt again. 
19 | | 
; q Did you come here, sir, to testify, in sum and 
” | Substance, that Auto Pak deviated from the accepted standards 
a1 | | 
| in 1970 for the manufacture of compactor-extruder type mach {nels 
2 || | 
| Such as you examined? | 
23 | | 
| A Not for the sole purpose. I came here to evaluate! 
2A 
| the machine, give an engineering opinion. 
= 


| 
Q Well, mach’nes are manufactured in accordance nde 


6 


25 
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certain standards, are they not? 


A In addition to safety principles, yes. 
Q Do you know what the standards were in 1970 for 


the manufacture of a compactor-extruder machine such as the 
One that you examined? 
A { believe we covered this already, cir. 


Q May T ask you again, sir, were there certain 


Standards that were recognized in the trade for the manufactur |- 


ing of compactor-extruder type machines such as the one that 
you examtned? Were there such standards in 19709? 

A Well, I listed some general standards that are 
applicable and there are related standards. Whether there 
were speciffe standards for Auto Pak, TI don't know, but there 
were practices in the industry that related to including a 


Safety device on the access door. 


Q Are you telling me, sir, that for an Auto Fa: 


machine, this type of machine, you don't know what the svandard: 


were? 


A I didn't say that. 


MR. SHANDELL: Objection. There 1s no requirement 


Auto Pak have their .own standard. 
MR. IVONE: I am using the expression Auto Pak 
Ina senecral fashion. 


THE COURT: “May I suprest that you rephrase the 


} 
| 


| 
| 
| 
| 
| 
{ 


~ 


10 


1] 


12 


13 


l4 


15 


16 


17 


18 


19 


21 
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question so as to avo 
70, 


trade, manufacturing 


were chute -fed? 
Other thay: 
am not aware of any o 


industry to provide a 


And when 
industry are you talk 
A People th 
Q And who a 
this tyne of device 
A Hi-Co. 
Q Who? 
A company 
‘ How would 
p H-I das} 
And they 
A I have no 
Q And they 
industry” 
A IT didn't 
Ke rn 1970; 
company, and, of cour 
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id this? 


was there a standard, standard of the 


compactor-extruder type machines which 


+ 


Or described already, I! 


thers, but there was practice in the 
safety interlock. 
you talk about the industry, which 


ing about? 


at manufacture this type of device. 
re the people who manufactured in 1970 
by the name of Hi-Co. 


you spell that? 


C=O 
manufactured them in 1970% 
Statistics, but I think they did, yes. 


established the standards for the 


say that. 


other than Hi-Co, was there any other 


se, besides Auto Pak, was there 


any 


| 
! 
| 
} 
| 
| 
| 
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Other company that manufactured this type machine? 

T believe there were several others,yes. 

Are you aware that this machine was designed by 
a certain individual by the name of Martin Clar? 

MR. SHANDELL: Milton Clar? 

Milton Clar? 

T read that, yes. 

Are you aware that he received certain patents 
for this machine? 

There are certain patents listed. I didn't know 
that he received those, but I will take 1t as you say. 


VOuld 1t be correct to say that {tf patents are 


obtained on a given machine it 15 because there is something 


unique about it, is that so? 

b-. SHANDELL: Objection, your Honor. 

THE COURT: i am frank to say, Mr. Ivone, T 
don't understand that question, at least er context of 
this case. Rephrase it. 

Q Mr. Aaronson, before an industry-wide standard 
can be established, is 1t correct that you would first have 
to hve an ohject or something which {ts being manufactured 
for a number of years by perhaps a general group of manu- 


facturers? 


Thet's quite true. 


t 


wu 
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Q And if something had been, let's Say, recently 
patented, would you agree that that machine was probably 

nei of the first if not the first? 

A [I can't agree with that because that's too 
seneral a statement. T don't think ] can agree with it just 
like that. There are many reasons why patents are issued, 
and IT am not that familiar with issuance of patents. 

| ( Do you know whether at the time the Auto Par -- 
let's say the first Auto Pak came out, whether there were 
any similar to it, chute-fed? Tam talking about chute-fed 
now. 
Nhether there were any other companies that 


constructed them‘ 


Q Yes. 

A Is that what you are asking ? 

q Yes, chute fed. 

A Chute-fed. IT don't know, but TI am sure thee must, 


have been. 
MR. IVONE: TI move to strike that answer as not 
responsive. 
THE COURT: Then the answer 1s, "TI don't know"? 
THE WITNESS: I am not sure. 


THE COURT: All right. 


Q Are you an 2xpert tn evaluating compacting and 


a 
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extruding machines of this type? 


A 


yes. 


Yes, from the mechanical and safety point of view, | 


And you are telling this Court and jury that you 


34) 


don't know that this was devised sometime in 1965 and 1966 


és the f 


ir 


st chute-fed machine? 


f T do not know that because T haven't researched 


the history aspects of thic. T think that really has very 


little to do with the mechanical or the safety aspects. 


have something to do with determining what were the standards 


in the industry? 


to do with the other. a 


anything 


Q 
{n that 
A 
Sit... 7 
ra) 


tions along tha 


respond 


Q 


You don't think researching the history would 


I 


like 


Don't you want to determine what were the standards 


don't 


that. 


industry? 


We have already covered the problem of standards, 


think we have said 


to 


In other words, I can't ask you any further ques- 


I don't 
a question? 


Mr. 


understand 


ail to 


{t several times. 


line about standards? 


Aaronson, 


IT don't 


understand -- 


I would 


are you trying 


understand you. 


like to know, 


your question what one has 
3 


see the connection or 


to make me 


did you make 


| 


| 


| 


| 
| 
| 
| 
i 


9 


13 


14 


15 


16 


17 
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any inquiry as to what were the standards, let's say, in 
1965, 1966, 1967, '68, '69, 1970, with respect to the 
manufacture specific lly of this machine? 

A Sir, T gave you my report. I read out of my 


report the standards I found were available. There may 


have been others. TI don't understand what you are leading 


to or what your question is. 
You also read from your report a New York law 
with respect te industrial code, did you not: 


A T did, and T -- 


And that you said applied here and the Court satd 


it did not, did you hear that? 


f If you read my report thoroughly, I said itt was 


a related matter, and that's how I described it in my report. 


I think I prefaced’ it that way when J] read it. 


MR. SHANDFELL: Objection. 


Q Do you agree, sfir, that tn 1966, and you are say- 


ing that the industry code would apply to include 1970, 


you agree that there ts no requirement in that code calling 


for on a compactor-extruding machine such as this to have an 


interlock? 


MR. SHANDELL: Objection, your Honor. A question 


of law for the Court. 


THE COURT: It is not a matter of a question of 


~3 
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law. I will allow whether or not he by chance knows of any 


statutory provision in the State of New York. I think that's | 


a fair question. We are not asking him to construe the law 
particularly. 

Do you understand? 

THE WITNESS: Yes, T understand. 

MR. SHANDELI.: Are we talking, now about the ‘itate 
of New York? 

THE COURT: That's correct. 
about this particulcor machine, do you understand that, not a 
grinding machine? 

A 1 am not aware of any particuiar standards that 
relate to compactors, refuse compactors, in 1970. 

THE COURT: You mean by that statutory standards? 

THE WITNESS: Statutory standards, yes. 

Q And you do not know of any ‘ntaakes standards - 
and I an talking about specifically the industry that comes 
out with this type machine -- in 1970 or shortly before? 

MR. SHANDELL: Your Honor, ne is trying to limit 
the industry to this one machine manufactured by this one 
company. 

THE COURT: You are objecting, correct? 


MR. SHANDFII.: Objection, your Honor. 


Q You also understand, Mr. Aaronson, we are talking ' 


~ 


25 
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THE COURT: I will sustain the objection to this 
extent: I assume you mean in relation to a compactor of 
rarbage. 
MR. IVONE: Yes, chute-fed, like this. 
THE COURT: Fair enough. Put your question. 

Q JO you agree that there !s no standard in the 
industry tnat manufactures and puts out the compactor -extrud 1 ris 
type machine that you examined, chute-f'ed, in 1970 or shortly 
prior? 

A Well, the Industry I believe is not limited by 


a chute-fed compactor. I think the Industry is broader. 


Q iswer my question. 
A I cannot answer that question. 

| 
Q We know that Mr. Shandell has said that. That 


is his position. Let me know what you- found with respect vo 


the standards? 


| 
A I heard Mr. Shandell say that, but I am saying it | 


| 
myself. : | 
| 
( Did you find the standards? 
A T read to you the standards of refuse handling 


equipment, and I think it is in my report. Unfortunately, 


you took it away, so maybe you can read it yourself. You 


took my copy. 


| 
Q Didn't you read to us with respect to the standards 
| 


| 
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of the American National Standards Institute, Inc.? Is | 
| 


that what you are talking about? 


A I think you are unfair. TI have that U.L. standard 


; 
' 


in there that precedes that and I don't have my copy here. 


Q Did you not refer to Section 102? 

A IT referred to three sections there. I am sorry. 
If you sive me my copy I will be able to look at it. IT 
can't recite this from memory. I am awfully sorry. | 


I am not asking you to recite it word for word. 
A Even by number I can't identify it. 
Q But the substance of what the American National 3a 
withdrawn. 
The substance of what the American National 
Standards Institute provided in its Section 102 which you 
read to the Court just a short while ago concerning itnter- 
locks hasrmt been specifically specified, didn't you read 


that? 


A Sir, we read it. Why don't we take it as it 
says -- what it says in there. 
Q Did you read it? | 
4 Yes, it. must be in the record. | 
Q Isn't {!t true that this particular organization | 


that you cited as the standards da i not call] for the inter- 


lock as being on ? 


. 


7 
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That's not true. [It says so. It e:pecifies that 
interlocks have to be evaluated depending upon -- if I 
remember correctly, you can read the words -- depending 
upon the Operation of this thing once it 1s installed. [ 
believe it says so. You are putting me at a disadvantage 
by asking me to quote from something that you have in your 
hand. 
In other words, the only standard tha you are 
able to quote and cite to us as the basis for your opinion 
here is a standard which in substance says the interlocks 
are not required but if it is such a type machine that 
perhaps t should be put on, put it on, Is that it? 
No, that's not so. That is not the basis of my 
Opinion. That 1s wo 't T object to. 
C Reading, from your page 8, Section 102 dealing 
with waste disposers, standards for safety, would you tell 


us, please, what kind of a waste disposer we are dealing with?| 


A Any kind of waste disposer? | 

Q What? | 

A Any kind of waste disposer. 

Q Could that possibly be one of these motorized 
waste disposers that they are talking about here? 


A It 1s the waste disposer industry, sir, and they 


manufacture all differr\nt types. Now, this !s general. You 


= 
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asked me for sometuins general. This relates to the 


entir 


it. 

of gu 
spec! 
cies, 
comp] 
likel 


negli 


would be likely to occur even if a person was careful, is: 


that 


dropp 


where 


- industry of garbage disposal. 


( Secti 


There are three dots 


ards, safety 


fied but the 


on 102. You have left a portion out of 


releases, 


need for such accessories and their adequa 


and then it starts with the de 


Interlocks, et cetera, are no 


347 


tails 


L 


if provided, are to be determined from a study of the 


ete disposer 


, its operating characteristics and the 


{hood of accid resulting from other than gross 
gence. 

A That's what I wrote? 

Q Have JI correctly read !t’ 

A Yes. 


Kvery 
A Yes 


’ 


r 


what they ar 


thing you put fn there? 


unless I made a typing error. 


e saying? 


Q They are referring to the type of accident whic! 


Tt 


tuation 


MR. SHANDELL: Other than gross negligence. 
Q isn't that correct, other than gress negligence? 
A I didn't hear that last word. I am sorry. 
ed off. 
( They are talking here basically about the 


an acciacent 


can rappen 


in operating a machine even 


10 
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though a person 4s careful? 


Even though a person !s caref 
f Careful? 
Yr: 
MR. SHANDELL: Objection. tt 
"From other than gross neglifzence, inich 
than what Mr. Ivone talked about. 
Mr. Aaronson -- 
MR. TVONE: TI will rephrase 1 
What do you understand (here 
T am really not sure wht roy 
‘ You are clttnge thi CO. He Mi 
fh IT am concerned -- this ts, 1 
problem and not a mechanical engineering 
Interested in the mechanical] aspects of 14 
attorney. Maybe you can explain what rros 


You mean in the American 


talking about legal 


concepts? 


A | 


think -- correct ne ft’ T am 


neglirf.cnce refers to legal area and not 


(, Lboesn't it mean carelessnes: 


what it means? 


plainly reads fron, 


15 something other 


tC, your Honor. 

DY mross neglirence? 

8S newglig~ence means. 
Aaronson. 

think, a legal 

problem. I am 

U. You 


are an 


13% 


S negligence 


National Standards here 


wrong -- I think 


to a mechanical-engine: 


to you? Isn't that 


| 
| 
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A > can understand the term in common sense 


negligence. I am not sure whether [f understand gross negl'tgeroe. 


6) [et me ask you this, Mr. Aaronson: are we 


talking about the situntion where even If a person who !s 


very careful can sttll get Injured, Jun't that what they ore 


talking about in Section 102% 

A Yes, it should protect, everybody against all 
accidents regardiess of how they occur. 

by All right. I believe, Mr. Aaronson, you changed 
it a Little pit. 

i No. T haven't chanjed anything. 

MR. SHANDELL: Objection. 

Q Are they referring to accidents that occur w'ita 
a particular machine even with the preatest of care that a 
persan is using tn: operating them? 


MR. SHANDELL: Objection, your Honor. 


THE COURT: I will allow what the witness! under- 


standing of this 1g. So assuming that that clause is put on 
the question, I will allow it. 

\ My understanding, of this paragraph is that the 
machine should be equipped tn such a way that any operator, 
any person {In or about that mach!ne does not pet injured, 


and the sross negligence part J must be very frank with you 


T am not sure what grocs neylifpence means. Perhaps you can 


| 
| 
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enlighten the Court. 
| 
Suppose a person has been told not to put his 
hend Into this Auto Pak machtne when the Auto Pok machine is | 
Operatin:. Suppose thts person disregards that warning and 
puts hts hand into the futo Pak machine while it is 
Operating. Suppose further that the hand gete cut off 
durinz the process. Would you understand that as being the 
| type of negligence that they are talking about in Section 
| 
10 I 1029 
MR. IANDE LL: Objection, your Honor. 
| 
12 Min ’ mr . 
i THE COURT: Yes, T wlll sustain that a3 to form. 
13 || 
I Let me put it a different way, then. 
14 | 
Assuming those facts that T have JUSt given you, 
15 3 
| are you telling us that this section that we have just been 
16 | : F 
| reading encompasses or excludes that particular situation -- 
| 
17 | hep AKT ~ r * | 
i MR. SHANDELL: Objection. 
| ; ’ | 
18 ‘ 
| C -= because of the conduct of the Operator? 
19 | os 
MR. SHANDELL: Objection. 
i 
20 || ECE ! 
i! lik COURT: Again T would sustain the objection 
it 
21 | . 
ao tO Forms. 
22 || 
( Py the way, do you know the practiermor the | 
23 
ecceptoa practices, that is, to operate such a machine? 


i The accepted practice? 


25 
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A I believe the only part that the operator by 


design -- Tam not talking about what eventually happen: 


once the machine 1s in operation, but the way it 1s designed 


is to take those garbage bags, wait until they have reached 


a certain length, tie first the other end, the blind end, 


and 


then after they have reached a certain length, tie the other 


end and then move tt on that conveyor to some area where 


they are going to be transported further away. That 1s what 


I understand !s the desipfn intent of that machine. 

( Assuming for the moment that a person such as 
a portcr who ts operating the machine {is told not to put 
his hand inside the machine and that if he has to put his 
hand inside the machine to stop it first, assume further 
that he pots his hand inside the machine, did not stop it, 


his hand was cut off. 


Now let me ask you this, sir: is such conduct 


consistent with accepted practices? 
MR. SHANDELL: Objection, your Honor. 
A Would such conduct be consistent with accepted 
practives? 
I don't know what you really -- the question 
hasn't really been connected up, has 1t? 
Q Is it consistent with accepted practices for 


a person who has been warned or told not to put his hand | 


~ 
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| 
the machine unless he stops {t, 1s it consistent with accepted 
oractice of such an Operator to put his hand into the machine , 
without stopping 1t? 

MR. HANDELL: Objection your Honor. 

THE COURT: No, I will allow that. I take 1t you 
are famliltar generally with the way you should operate 
extruding or compacting machinery, isn't that so? 

THE WITNESS: Yes. 

THE COURT: TI will allow it. 

[ am not a psycholorist so 1 don't really know. 


I have no tandards that relate to deviating 
I don't know. 
THE COURT: [ think maybe you 
to what he !s seeking. He wants t know 
who has told us that you are experienced 


mechan! 


compacting 


would be acceptable Operating pract 
hand or arm into a machine of thi: 
the mach!ne was on and Operating. 
THE WITNESS: Tn this 
needea to do this because -- 
THR COURT: No. Listen 


engineer 


have 


but 


and extruding machinery, 


some ex 


perte 


: ce 


to 


nature 


particular case, 


LO me 


from tnstructions 


may be confused ag 
your view, S one 
with not only as a 


nee with extracting, | 


‘ 


whether or not it 
gO Into or put one'!: 
with awareness that | 


{t was 


> ae 


Assuming generally that we are dealing with com- 
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pacting machinery, not necessarily this machine at all, but 
assuming generally we are dealing with compacting machinery, 
would you consider it to be rood operating practice to put 
your hand into the hopper of such a machine at a time when youl 
as the operator knew {t was moving or on? 

THE WITNESS: I would not, but I can't vouch for 


anybody else. 


THE COURT: We are rot asking you to be a psycholo- 


THE WITNESS: I can't say that. If Zz get 
instructions, that is precisely wh.y these safety features 
have been put on. 

‘HE COURT: That 1s not my question. As J 
understand counsel's question, he is simply asking whether 
or not you would consider it good operating practice to put 
your hand in a running compactor machine particularly if you 
had been warned or instructed beforehand iti to do this? 

THE WITNESS: T can't really answer this. Because 
Iam not a person that sticks in somebody else's mind. What 
Other people do -- it is not a question of practice. In 
other words, if people are told not to do certain things 
and they do them, I don't know how I can answer that. 

THE COURT: Would it be all right if I qualify | 


| 
the question to say as#ume there had heen no instructions at | 
i] 


to 
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all on this Subject, would you think it good practice as an 
Operator of a compacting machine to put your hands in or 
near the machinery when it was noOving Or Operating? 

THE WITNESS; If he 18 aware of what the dangers 
are, I would say no, don't put your hands in. Tf there jis 
nO awareness of this, I don't see how I can answer this. 

THE COURT: Go on to something else, 

THE WITNESS: I really can't answer this. JI am 
awfully sorry. 

Q Getting back to something T was inquiring about 
earlier concerning the Interlock, wa 1t the standard at 
AMP {n 1970 to manufacture a machine of this type with an 
interlock? 

N [ am not aware that AMP manufactured compactors. 

Well, I believe you have been telling us that 
these safety standards that you have been talking about 
are not necessarily limited to compactors, mre are for 
moving machinery in general. 

A That's quite true. 

Q Bearing that in mind, could you tell us in 1970 
would AMF, with respect to a type moving machinery like this, 
install an Interlock on the door? 


h Is this a hypothetical question, sir? 


a Yes. 
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A If it is under m ontrol, while I was at AMF an | 
interlock would have been installed. I cannot talk about 


AMF. Jt is a large organization. T can't talk about it in 


general. 

Q AMF had its own standards and rules and Peeusacsers: 
did it not? 

A Oh, yes, they did. 

Q And its rules and regulations require that an 
interlock would be placed upon a door such as we have been 
describing here? 

MR. SHANDELL: Objection, your Honor. A machine 
that AMF designed or a machine they fabricated for somebody 
2lse? 

THR COURT: I don't know what we are talking 
about. 

Let's go back again, Mr. Ivone. Rephrase the 
question so we get around these objections “na ambiguities, 
please. : | 


MR. IVONE: It is not ambiguous because he was 


answering, your Honor. 

THE COURT: I don't know about that either, but 
in fairness to an objecting lawyer, T would agree you can re- 
phrase that so we understand it. 


| 
} 
Q Back in 1970, did AMF have standards such that 


19 


23 


gw/lf 


400a 


fNaronson-Cross 


356 


would require it to put an interlock on a door such as the 
One you have described to us here’? 

MR. SHANDELL: Objection, your Honor. Same 
Objection. 

THE COURT: I don't see anything wrong with the 
question, if you know. 

THE WITNESS: First of all, there are too many 
conditior I can't answer it fully. i am not aware that 
AMF manufactured thi type of equipment. But I can talk 
about it 1 peneral. You don't want me to. 

THE COUNT: T don't know. He says he dornn't 
know, Ir, that they manufactured such a machine. 


machine. 


ne doe 


you 


wl 


the 


you. 


opens 


hear 


rit 


K 


me ’; 


tness. 


Let's 


{nto 


a 


I never asked him if 


That was in your 
y 


implied 


THE COURT: Please, 


rant 


now that; therefore, he 


MR.IVONE: [ heard your 


Saying the s 


THE COURT: I am sorry, 


gO On to something else. 
Let's take a plece of'mac 
portion of it which, if 


‘y manufactured 


such a 


auestion. 


lemen, please. He says 
-an't answer that. Do 

Honor and I also heard 
ame thing. 


but I don't agree with 
hinery and a door 


you put your hand in you 


co | 


2 ® 8B BS 
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| may cut your hand off, and I don't care what kind of machinery 
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| it is, did AMF have standards requiring that that door have an 
interlock system on {t? 


| 
A T am not aware of Standards, but TI know !t was 


4 


a design practice to do so. 
() Are you aware that this particular machine, this 
very machine that you examined, was manufactured by AMP? 
Are you aware of that, sir? 

A No. 

MR. SHANDELL: It was fabricated by AMF, it 

1s not thetr destyn. 
A I am not aware of it. 

THE COURT: He {is not aware of it. Now let's 
80 On to something else other than that. 
e) You told us something about other !ndustries 
| where they have used interlocks and you used as an example 
the seat belts. Do you recall, sir? 

A Yes, I wsed it as an example. 


Q Incidentally, this tnterlock System on the seat 


|} belts, Isn't it something right underneath the dashboard 


} 
| 
you can unplug, it and disconnect the interlock system? | 


A I think it was the 1974, IT believe tt was not | 


\| 
| This restrictiun has been removed since. 


} 


| accessible readily, not %n the seat belt on the L974 car. 
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\ T am not talkinz about the restriction of having 
3 } the interlock system. I an talking about the Interlock itself 
4 | could be removed Dy going underneath the dashboard, isn't | 
! 
. || 
o |} that correct? 
i] 
6 I f By a mechanic, as T understand. T am not that 
1] 
\ ri familiar with the mechanics of rts T only know that they 
| 
8 | had interlocks. 
9 || rue 
tou nive testified, have you not, itn many cases 
10 Involving automob! les? 
1] A Yes. 
| 
12 ? se ; ; 
You are quite familiar with the operation of 
13 | 4] ' i ‘ 
| automobtles and its mechanics, are you not? 
if 
| 
14 | 
i pf Yes. 
1} 
15 | + f° . + ' 
Q AS a matter of fact, haven't you just recentl} 
J 
16 | Aad oath 
testified tn something dealing with a steering case? 
17 || » 
res. 
* 18 . . 
How recently was that? 
| | 
19 || 


\! h A steering situation? Are you talking about a 
& 


{| | 
- | Steering situation itn New York? Would you qualify it, please? 


1 a ; 
‘ C Well, you testified against Chrysler, did you not? 


| Was that Rothholz azainst Chrysler? 
f The names sounds familiar. T can't place it 


| right now whether it was a steering problem. 


Q How about Trezat against. General Motors, you 


\| | 
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| 
i} 
2 testified there, too, didn't you? 
| 
3 i A Yes, that was a steering situatior. 
| 
9 Q [ take it then you are quite familiar with the | 
5 || operation of automobiles? 
6 | A Yes, I am. 
7 1 Q 50 you know, don't you, that you can disconnect 
° | that interlock system on the seat belts? 
T told you before, TI only know that there fs 
10 |; an Interlock and that It 1s not readily accessible by any- | 
| | 
' 
ll. body. Any mechanism can be bridged. ‘That is true of almost | 
12 anythins that has been desizned by man so far. 
2 
13 fnd, as a matter of fact, an interlock 
4 || theoretically, if it had been Installed on this particular 
4 
" unit that we are talking about here, that also could have 
16 | : ' 
been removed or bridged or circumvented, 15 that correct? 
17 ; . 
; A It 1s a question of deyree. You can make it 
} 
8 | relat‘vely tamper proot. But TI will agree with you in general| 
19 | 
| that anything can be tampered w!th. 
2 || “J e a : a y ise ea 
Q Would you also agree, sir, that there was an | 
Rl , : 
. | off switch button within about two, three fre>t of where an 
| | 
22 . : | 
Operator would stand 1f he were standing in front of the 
23 
méchine? | 
2A p 
A That would depend upon whut side he was standing 
3 || 
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Let's say facing the truding portion of it, 
I rT he left, is that risht 
What's on the left‘ 
hi de wher rie 21 w Irn thi 
n th left‘ 
f you fac 1t ye Or hie tt 
hat would he roughiy three feet? He would have 
Ww t, one tep, snut 1 off and then fo to the 
if he wante to, isn't that tru 
Ould have stepped on the other side of the 
n, too, und that would have been much further away. 
If he happened to be on the right side of the 
then he would have to actually step over and 
aybe an additional foot or two? 
| 
You demonstrated rather vcimply. [ think it was 
inch high tube and tf ther wis a garbage bag 
to it, I don't know how long 1t extended, he would 
walk way around You have pictures there. You can 
approximation. 
You mean 1f he happened to be around the right 
ouldn't tep over this garbage bag type thing, 1s 
| 
t you are telling us? 


ing me what y 


putting me at a 


Ol are 


disadvantare, sir, by 


reforring to. 


| 
| 
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q I first want to sho 

Then I will wat to 

me. What are you talking about 
be wNatever you are ta 
about the bay, aren't you? 

The honrper 18 over 
other end. There are all kinds 
IT recall it when I investigated 
that easy to come across. What 
1s walk aroun here. Besides, 
know a stop switch has to be ac 
Old place. There is no law tha 
T shouldn't have used. 

You can use it. 

A There 1s no reason 


is always standing on the left 


Oss 


w it 


» Please 


here, 


or 


| hea 


a 


oout. 


a7 TT. 


sir 


it has 


Lo a: 


ide. 


su 


ucture; 


-- J an 


me: that 


He coul 


the jury. 


You 


‘ 


conveyor. 


are tai 


v, & 
tne wn 
+ ' 
he tim 


can't 


qd 


he ar 


3Orry, 4d 


the 


o4 
cing 


You 


Operator 


stand on 


the right side, he could stand anywhere to do this 

G When you operate a car you don't sit in the 
passenrer seat, do you, you sit in the driver's seat, don't 
you? 

A Recause that fs destegnated, but there 145 no 


Operator station over here. Th 
. Are you aware that 


panel 1: on the left? fre you 


1s works automatically. 


he knows that 


aware 
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f that? 
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don't know whether he knows, sir. You are 
asking me a question that I cannot answer. 
Didn't they give you a history here? 
Of what? Of what he was aware of? 


Did you talk to Merced, did you ask him, did you 


Merced was a problem becausete didn't speak 
English or very little English, and most or my information 
came from Mr. Portnoy and all the information that I received 
fro Mr. Portnoy is contained in the report that you have 
read. That's aj} I know about as far as what Mr. Merced 

knew or what his actie .s were and 1 don't know anything else. 
I don't know what he {ss aware of’. 


Q Did you ask anybody was there some reason this 


Switch on the panei was not shut off before you went in there? 


A Did I ask whether there was any reason? 
C Yes. 
[I don't recall whether J] asked, but I understand 
he was trapped in the machine. 
Trapped? 
ltfis hand was befnem eut orf. Tl don't. remember 
whieh tvvd Tt wos, Able rheht hand or bla left hand. T don't 
know. 


Were you tcld while the machine was operating he 
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put his hand in there? Were you told that? 
As I understand the accident -- 
Just answer my question. 
Obviously he must have been In the machin 


Otherwise his hand wouldn't have been Cot Ort. How else? 


I don't understand your question, sir. Are youtrying to ask 


me to verify? 


Q My question is were you told that when he put 


his hand itn the machine the machine was in Operation? 


A T don't have to ask him that. I see his hand. 
I mean that's what happened. The machine was in operation 
while he was in contact with the ram. 

Did you ask him did that button, the on-off 

Switch or whatever you wish to call it, did it Operate, was 
{t operable? Did you ask him that or ask his lawyer, anyone? | 

A I don't know whether Iasked him. If it is not 

there, I don't think TF asked him. 
Q Is it something that occurred | } you were 


evlew!Inz this entire matter? 


A I don't even know whether Mr. Merced knew about 


that switch. TI don't know what he knew, what instructions 


he had receive. I thiok you ought to get that from him. 
I am concerning myself with equipment-related things, not 


| 
what -- I am concerning myself with the safety aspects of that. 
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I want to make sure Operators don't 
what they do. 

Part of your background 
relations, Including safety and 
us ‘that? 

Beautiful. 


That %; 


students. 


- 


Don't you teach your 


to use common, ordinary 


care? 


More than 


that. The 


agesign the machine. They are not 


management, 


exactly what J 


Students 


students 


Us 


Operate them. I tell them, you have 
sO nobody gets hurt regardless of wh 
do. 

As a matter of fact, you 


an automobile engine is running. 


aS teacher is 


get hurt regardless of 


didn't you tel] 


teach my 


that they have 


are the ones that 
ually the ones that 


to design 


19t action they take or 


have an automobile and 


Q When yqu pick up the hood and you are going 


in there 


cuts off, doesn't it? 

A Not in my car. 

( And in no car, in fact, 
it true? 

A I wouldn't say that. Tt 


to work on something, automatically that engine 


Isn't that true? Isn't 


1s possible. 


these machine;; 


in industrial 
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Q Would you agree that an automobile engine is 


dangerous if you put your hand in it while it is running? 


A Certain aspects, yes. 

Q Wouldn't you agree that mechanics work on auto~ 
mobiles, automobile mechanics? 
a These are trained people. We are talking about an, 
operator who may be a semiskilled person. I don't think you 
pee would go into a car if we knew nothing about it. We 
are talking about people that have to operate -- in this case | 
they had special problems like it didn't work auvomatically, 
they had to keep on going in or they developed this 


procedure. 


Q You wouldn't expect, would you, a person even | 
without any education to pul hts hand nearabouts the fan -- the 
| 
fan of a car -- when it is operating, would you? 
A Sir, I have seen so many accidents in imy -2ife,. 2 : 
wouldn't vouch for anything of that nature. | 
Q There are people that do things like that? | 
A Right, and that's what we want to protect ourselvels 
| 
against. 
Q And you don't have an interlock system on the 


hood of a car to protect such people? 
A Maybe we don't. I wouldn't even know whether 


it is generally so, but I would say most cars -~- my car 
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doesn't have it and most cars don't, but there may be cars 
that do. 
Did you ever hear of a car that had an interlock 
System for the general public? 
r, I just told you I naven't examined every 


Single car 1n this world and there may be cars. Maybe 


Rolls Royces has a car that has an interlock. I don't know. 


It is an expensive car. They may have interlock features. 
I don't know. 
In the days when companies were selling like a 


ear, did any of those cars have interlock 
y , 


On the hood? 

On the hood. 

As I told you already, sir, you asked m°* for 
a general truth. I said specifically of all the cars that J 
am aware of, there are no interlocks in the hood, but I don't 
say that that excludes all the entire range of cars, the 
entire population of cars. No, I certainly cannot go along 
with that. 

TI believe you told us that this was gravity -fed, 
this particular machine, 1s that correct? 

A That's correct. 


Q And meanine simply that people up on the seventh 
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floor or tenth floor or wherever they happened to be would 
drop garbage and by the weight of the garbage it would find 
its way into the machine, right? 

A That's right. 

Q You find no fault with gravity-fed machines ag 
such, chute-fed? 


A Not as such. If there are blockages, then that 


creates a problem, I would say. 


Q If there are blockages? 

A Yes. 

Q Would you say, sir, that as a general routine 
it would be bad practice when a machine is designed to 
accept the flow of garbage as !t comes down into it for 
porters or what have you to speed it up to make the garbage 
come down faster manually? 

N I am not so sure. You mean if they had to 
maintain this garbage flow to go out. I am not so sure what 
you are saying. Actually, yes, if 1t doesn't come 
through, then I think they should speed it up because that 
creates all kinds of other problems. 

Q T am not talking about when It doesn't come 
through. TI am talking about when it comes through but some- 
body wants it to go faster. 


A I don't see how you can make it go faster. If a 


yg 
< 


~ 


® F 8S RB 
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guy puts it in on the tenth floor and a Buy stands tIn the 
basement, T don't see how he can make it go faster. | 
If he told us the practice was to shut the mach!ne 
off at night and let there be an accumulation of a floor 
or two floors of garbaze pile up: - 
T don't know about the iccumulation, but I know 
the practice was the machine was shut off at night. 
, And that the practice further was because they | 
had this large amount of garbage, that they would poke it 
with a stick to make 1t come down faster, a certain Mr. | 
Melendey testified yesterday. 
A You are talking about garbage at night being 
Clogged. It doesn't come down faster because you poked it. 
That's gravity. There is nothing you can do about it. 


Just a-moment, sir. His testimony was not with 


respect to clogging, but to make it come down faster so they 
could do the job faster. j 
A Maybe Mr. Clar can explain !t. I don't know 
what Mr. Clar meant. 
MR. ISAAC: TI respectfully object to that question 
as to form and substance. 


THE COURT: I would certainly agree that we 


don't have to recite what Mr. Melendez, or whoever it is you 


are referring to, Mr. Tvone, said. Start over again. 


a 


18 


19 
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Q Would you agree that if its purpose is just to 
speed up the flow of traffic, the flow of garbage, not to 
unclog anything, but to speed !t up, that it 1s bad practice 
to be poking it with a stick? 

MR. ISAAC: I object. 

h I don't understand the question. 

THE COURT: What did you say, Mr. Isaac? 

MR. ISAAC: I said may I respectfully enter an 
objection to that question? 

THE COURT: I am inclined to sustain it, 
particularly since the witness aici doesn't understand 
{t in any event. 

Is that so? 

THE WITNESS: I don't understand it. 

THE COURT: Let's go to something else. 

Q When the chute {tself opens directly over the 
hopper, you would say then that the design dite acceptabic? 

A I don't think I said that. I said it would 
facilitate the breaking up of bridging. It would be a 
better design than the current one. Yes, TI said that. I 
didn't make any mention of acceptability. I think that 
depends upon some kind of data that you can obtain when this 
is in operation. But from an engineering point of view, it 


would tend to break up bridging problems, yes, sir. 


| 
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7 
2 a You told us also that if you don't have an inter- | 
| 
3 lock system then you should have the door locked. | 
4 ray Pe 
| 
5 You see on the very first picture there, Figure 
6 No. 1, do you see the two hasps? 
\ 
7 ' ce Yes. i 
8 
Q And those are two metal things that go over the 4 
| 
9 | 


| What do you call that, an T hook? 


10 Some sort of a latch. 
My Is there anything to prevent that from being 
12 locked? 
13 |} ‘ 
| f I don't understand what you mean. This 1s just 
14 | he 
j} @n Ordinary latch, sir. It is not a lock. 
15 jj , a , ‘ 
G Is there anything to prevent that from being | 
16 || 
| locked? 
| 
17 || : 
A You can put a lock on, certainly. 
18 i 
¢ If you want a lock on, you put a lock on. And 
19 | 
| if you don't want the porters to open the door then you 
20 | 
i put a lock on, is that it? 
21 | | | 
A Well, then they would never be able to move any 
} | 
22 
| garbage in this design because you can't get in any more. 
23 
That is precisely why they went in. Otherwise they wouldn't 
«| 
have it. If t operated properly, this would work automaticallly. 
25 
That is precisely what they did tn order te insure that they 
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didn't get vermin or anything it 1s that results when you 
accumulate garbage. If this thing backs up, the second 
floor can't put sarbage in because It 1s backed up. 
Are you aware that the recommended use of this 
machine was to keep it on continuously? 

MR. SHANDELL: Objection, your Honor. 


MR. ISAAC: Objection. 


THE COURT: Agiin, I think that's a fair questior 


but it ought to be tightened down. Could you rephrase it? 


G Have you been told that the recommended procedure | 


was to keep the machine going continuously? 
A I have not been told. 
MR. TSAAC: I object to what he has been told, 
your Honor. 
THE COURT: Assume that a representative of the 
installer -- you see, Mr. Ivone -- has testified that. You 
may avoid this objection. 


A 


Q Assume .that a representative of the installer 


has testified that the installer recommended that the machine 


be operated continuously, in other words, that it not be 
stopped, would that, have some effect upon your opinion? 
MR. ISAAC: TI object. 
THE COURT: Overruled. 


A My opinion as to what? 


~“_ 
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Concerning blockares. 

A Yes, I have an opinion. My opinion would not 
have changed, yes. Blockages would exist whether the thing 
1S working. 

MR. ISAAC: I didn't hear the end of Th 

f tam sorry. Blockares nad nothing to do with 
whether that thing was workine ‘Ontinuously or not. 

7 @ In other words, it would make no difference 
whether there was garbage stacked up a floor or two floors 
high and just waiting there for tho machine to be started 
Or whether on occasion someone uropped some garbage down, 
it hits the deflection plate and gets extruded, there wonld 
be no difference? 

A I think we don't fully understand the Operation 
of that machine. If occasionally a piece of sarbage drops 
gown, that wouldn't even activate that machine, it would 
have to wait until it hits the electric eye. By that time it 
Starts to build up.and then the bridging, occurs. 

All right. The bridet!ng occurs as soon as the 
electric eye activates 

A No, I didn't say that. J said when there is an 
accumulation of garbage in the hopper and that starts to 


rise and then eventually the electric eye gets activated, 


but by that time you may already have bridging occurring. 


© 
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There are many possibilities how this works. But itt 
doesn't just work because a marbage bag falls down. 


Q s a matter of fact, if someone quickly puts 


his hand in there and the ram 1s not moving at that perticulan 
moment, he doesn't activate it ve quickly, does he? | 
A There 1s a five second delay between the interrup- 
tion of the light beam and the time that the ram becon ! 
activated. In ot’ r words, it has to be interrupted. That 


can come from any source. It doesn't prescribe garbage. 


It can also come when that sensitive device becomes dis- 


placed. 

Q I3 this particular machine a completely memann 
machine? 

A It is advertised as such. 

Q Has it’ been your optnion that it was a completely | 


automatic machine? 

A No. It requires all this manual assistance. 
That is why it is not completely automatic. 

Q Have you ever said that the compacting cycle 
consisting of a single ram retraction and extension stroke is | 
completely automatic? | 

A host certainly, and that's exactly how T said it. | 

Q And have you also described the photoelectric | 

| 


System the way it is activated? 
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2 Yes. 
3 | « When the materia] enters the hopper? 
| 
4 Yes 
° And !nittates the cycle Automatically? 
6 , 
: Yes 
' f Q Did you also describe how the cycle terminates 
8 ! ‘ . 
wnen the ram has returned CO its normal full] extended posi- 
9 . 
tion as controlleg automatically by a system of electrical 
10 3 dae pai ae . 
: | light systems and re] y¥S, Gid you also say that? 
1 i MR. SHANDELL: I object to counsel reading 
12 . , 
| trom a document not in evidence. 
13 | mir ‘ m Ve ' 
HE COURT: Your witness on direct referred to 
i} 
14 | bi 
|} it. TI don't think there 1: apy rule that prevents Opposing 
! 
7 * i counsel from doitne chat. 
1} | 
16 |} P , 
A t JUSt’ didn't hear the gecond word you mentioned. 
17 . , | 
If that's wht I Said, that's what I ; aid, yes. 
18 
I am reading it. 
19 || P 
A [ said -I didn't hear the second word. If you 
20 , 
read what I said, that's what I said, yes. 
a | 
i Q With respect to the control panel, besides the 
d p I 
on-off switch 1t also contains a reverse switch, does it 


not? 


i f Again, you have the document tn front of you. 


- = 8 @ 


| Please, *t ig tn there. Then jt !s so. It is difficult for 


| 
: | 
| 


co 


© 
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me to recite this by heart. But there !s a reverse switch, 
yes. 

Q And how does that operate? 

A You push it -- TI think it is a torgle switch. 
Would you mind reading 1t? I think 1t 4s a toggle switch. 
If you activate !t, then for any ongoing ram motion, let's 
Say if {t 1s a forward going, If it !s an extruding motion, 
an extruding stroke, it will reverse. In other words, 
it will not complete its extruding stroke. And I believe 
is fully explained in there. 

Q In other words, you don't remember it, though, 
today, actually whether it is a toggle, a button or what? 

A Sir, it is in there. Please. I wrote it in 19 -- 
whenever the year was, and I stand behind 1!t, what JT wrote. 

Q It 1s actually a push button which has to be 
held, is it not? 

A Sir, I prefaced it. I said I didn't exactly 
remember what it 1g, and if it is in there, that's what T 
observed and what I recorded. You are putting me at a 


disadvantage by reading from a document that I don't have 


in front of me, and I wrote that report -- would you look at 
the date, please -- about two and a half years ago. 
c If you want to look at it, tell me, and you will 


a 
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A As I said, that's what it 1s. That's what 1 
observed and that's what I recorded. 

That reverse button makes the ram gO backwards 
and then if you want to, you can shut the machine off and 
have that ram in the back position so as to get any object 
out if you wish to get some obje t out that may have been 
stuck there? 

h nat will put it in reverse and you can stop it 
there, yes. 


Q If I may look at that aiain, your report. 


Anytime you want tc look at it again, you may have 


With respect to the control panel and the stop 
Switch, based upon your testing, when you turned that off the 
machine stopped, isn't that correct? 
/ IT believe it is in there and that's what T 
said and that's what it is. 

Did you notice also that there was an electrical 


junction panel on the wall? 


A You are talking about a circu‘. breaker? 
Q It 1s an on-off switch which turns off all 


electricity to the unit or gives electricity to the unit. 
A Do I call 1t a circutt breaker in my report? 


That probably would be under Item O if you look in my index. 


cn 
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Circuit breaker, yes, sir. Is that what you are | 
talking about? | 
Q The panel switch. It is not a panel switch. It : 

is a junction switch on the wall? 
A Yes. I call it a circuit breaker. | 
Q Ya have described to us something, about interlocks 


On an elevator which {s automatically activated, the automatic 
| 


siavacar: | 

A Right. | 

Q Those interlocks don't apply por it is operated 
by some elevator man, do they? 

A Yes, they do. 

Q You mean you have never seen an elevator man 
who partially opens the door and he !s not quite level at 
the floor yet and meanwhile the door is opening? 

A Sir, I believe there is a New York Building Code 
that requires interlocks on all elevators regardless whether 
they are manual or not. Sometimes these interlocks are 
activated slightly before the elevator gets to the level. 
Yes. But I don't know what you are referring to about a guy 
Opening the door partially. 

Q A lot of these elevators I remember some years 


back were operated “by porters, were they not? 


A We are talki,g about modern times, sir. Present 
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day elevators all have interlocks, certainly New York City. 
Q Between 1965 and 1970, you never saw these 


elevators uvperated in the loft buildings of New York? 


A Yes, I certainly did and they have interlocks. 
Q They were operated by porters, weren't they? 

A But they have Interlocks, sir. 

q With respect to an interlock system, would you 


ZO into what would appear to be ostensibly a dangerous 
piece of machinery with saw teeth on 1L and a ram, would you 
=O into that machine even with an interlock system without 
Shutting off the Juice, the electricity? 

MR. SHANDELL: Objection. 

THE COURT: I am sorry, Mr. Ivone, but TI think 
there {s an unintentional flaw in your question, perhaps. 
If the interlock were working, as I understand it, when you 
Opened the door to go Into the machine the machine would ZO 
off. So you can't mean that. Rephrase it. 

Q Would you rely strictly upon the interlock 


System before going into a dangerous piece of machinery? 


A Would I rely on it? 
Q Yes. 
f Well, it certainly 1s a means for preventing 


accidents. T don't know what you mean by rely. You can double 


and triple safety, put two interlocks on, if one goes out you 


{ 


mf 
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| 
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can put another one on. TI am not so sure what you are trying 
to say. 

Q Mr. Aaronson, if you had to go into a machine 
such as this where there ts a ram with Saw teeth at the front 
of it, and I believe you have even described it in your 
report as saw teeth, would you rely upon the interlock 
System exclusively or would you make doubly sure and shut 
oft the panel box? 

A Are you talking about me personally? 
Q Yes. 


MR. SHANDELL: Objection. 


Q I am talking about you. 
THE WITNESS: Overruled. 
A I happen to be a safety bug by nature. I 


probably would take care of many other things, but T wouldn't 
expect other people to follow exactly the same procedure. 

Q Mr. Aaronson -- 

A T don't. know what you are trying to say. You 


are talking about me personally. 


Q The question is very simple. 
A I answered it. 
Q Would you rely upon the interlock system ore 


if you have to get into that machine? 


MR. SHANDELL: Objection. 


9 


on 


22 
23 
24 
25 
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THE COURT: Overruled. 


Now listen to the question. 


THE WITNESS: Jf personally would take more safety | 


precautions. TI personally. 

THE COURT: What would you do? 

THE WITNESS: T would probably shut off the 
machine, too. 

| THE COURT: Anything else? 
Q Did you receive any history -- 

THE COURT: Excuse me, Mr. Ivone. If you are 
going to fo into something else, perhaps we had better break 
for lunch. How much more time will you need: 

MR. IVONE: I don't think that I will take too 
long. Tt depends how the answers are. Anything you want. 

THE COURT: I think we had. better break for 
lunch. We will resume at 2:15, Miss Stone and ladies and 
gentlemen. 

MRK. REGAN: Your Honor, TI must press this point. 
Couid we get some arrangement during the luncheon recess -- 

THE COURT: T told you three times now press 
your polnt with the gentleman who controls this report. 

MR. REGAN: He can tell me he doesn't have an 
extra copy. 


THE COURT: You are entitled to see this report. 
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2 | You know that and so does Mr. Shandell. | 

3 MR. REGAN: If I could have the report during 
| 

4 the luncheon recess it would ssve time for everybody. 

5 | THE COURT: I agree. Give him the report so | 

. 


he can read it during the luncheon recess. | 


MR. SHANDELL: I need one copy. Mr. Ivone has a 


§ 
copy. 
| - } 
, ae 
ey THE COURT: Look, Mr. Shandell, when you produce 
10 | these things you have got to be at least charitable towards 
| 
ny your adversaries. I am asking you to give a copy. I am not 
| 
e doing it arbitrarily. It delays matters if they don't see 
wy ee, 
14 | | 
| Step down, Mr. Aaronson. 
e | | 
= | MR. SHANDELL: Your Honor, may I approach you for | 
ie} 
a moment on a matter extraneous to the- case? 
| 
17 ' 
| THE COURT: I don't want to discuss anything 
18 | 
| extraneous to the case. What do we have to do that for? 
19 | | 
| MR. SHANDELL: It is a matter of personal concern. 
a | | 
| THE COURT: Why don't you gust ask me. 
| 
21 | : 
MR. SHANDELL: Thank you. I have a judge over 
2 | 
next door pressing me on another case. He might accept a 
3 | 
certificate from your Honor that I am on trial before your 
| 
2A | 
Honor and let me go. 
“ 


| THE COURT: Wait a minute. You mean to say that 
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he won't accept your word you are on before me? 


3 MR. SHANDELL: That seems to be the case. 
4 THE CCJRT: If you tell him or have your 
5 j; @Ssoctate tell him that you are on trial before me and if he 

| 
6 | { 


doesn't believe It, you can heave a number here of the robing 
: room and he can call me and ] will verify it. I am not 


going to the trouble of laking out a certificate for anybody 


_ 


like that. 


” | (Luncheon kecess) 


| 
12 | 
| 


13 


— 
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15 


16 ; ! 


17 
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AFTERNOON SESSTON 


(Trial resumed - jury present ) 
THE COURT: Come up, Mr. Aaronson. 
bE RR BE RT AARKRONSON, resumed. 
THE COURT: Do you have any more questions, Mr. 
Ivone‘ 
MR. ITVONE: Yes, sir. 
CROSS EXAMINATION. CONT INUED 
BY MR. IVONF: 

Q Mr. Aaronson, did TI understand you to say that 
large accumulations of waste material that may be accumulated 
because they are Sitting there, let's say, Overnight one 
story or two stories high, that in and of itself would not 


affect the free flow into the machine? 


A No, I didn't say that. 

Q No, you didn't say that or no, it 1s not so? 

A T am not so sure -- {tt would not affect? 

Q Tt would not affect 11? 

A The operation of the machine? 

Q That's right. Perhaps T car Glarvify Tt & ifttie 


more. 


Whether this machine was operating constantly or 


whether 1t was allowed +o Stop and then there {ts an accumulati 


on 
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of garbage or waste material, you know, Overnight, sort of 
stacred up, this large accumulation Itself could not cause 
any blocking? 


bs 1 did) not. [It would 


[Then if that happened, there ts a large accumula - 


tion which has caused a blockage, then someone would have to 


rO in there to dislodge it, to get it moving is that 
10 | correct’ 


ll || 


> 
ol 
~ 
o> 
, 


ase, yes. 


= And if someone has to go tn there, however It 


13 ae 
has to be done, to dislodge the blockage because !t has been 


blocked up a floor or two floors high, would you say tha 
15 |] 


the proper practice with this machine would be to shut off 


the machine and then dislodge !t? | 


4) 


Well, I don't know about the proper practice. It 
1} ; . } 


18 mig 
| is a question of having to push out this garbage. It means | 


19 


they would have to. 


R. SHANDELL: May he finish his answer? 


I MR. IVONE: I thought he was finished. 


Have you finished? 
i i No. 


( Finish it. 
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"9 


let some of the big garbage drop down, keep going back and 


forth. I don't 


know 1f that would be a pood method in th!s 
particular case if the object was to push garbage out. 
dy Tt would be a safe method, would it not’ 
\ It would be safer. 
. If you shut the machine off, It 15 completely 
safe, isn't that 


Jatera] 


A Yes. 
(y When 
which 1s stacked up, 1s there also 
a force downward but lateral? 
A where? 
Q Well, the hopper” 
A Yes, there are lateral forces. 
¢ 


One story or two 


a lateral force upan the 


A Yes. 

Q Would you agree, then, 
force of the waste in the 
blockae” 

A Yes. 

@) Isn't that, tncidentally, 


, And when the 


stories 


waste In 


garbage, let's 


g314r 


say, 


the hopper? 


force, 


{s stack 


a machine or, rather, when there its material 


not only 


above, would you say that there is 


, that the lateral 


called Quossoins 


| 
hopper itself 1s conducive to causing 


| 


tw 


~ 


noth: 


Quossoins 


you told 


A 


us 


iow what ratio you are tal king 


You 


I Oo 


Did 


Tt 


alr 
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tested 
eady, c 
perated 
you {1 
wha 


did 


though. 


i alel 


I don't know what 
Isn't there a Quo: 
lorce? 
T know there 1 i 
O lo wit wh you ar 
ratio {: 
oes {t deal with 
Does what deal wit 
The ratio you just 
No, it do not 
Does !t deal with 
up and the lateral for 
m 
No. net taonot. 1 


this 


orrect? 


deal w 


ratic 


cl 
Pe ft 
ner 


You 


it, yes. 


aie 


Was 


There 


You had no garbage 


There was 


rO sarba 


4nit 
Hi 


was 


in 


re s 


1th 


O as 


atio 


particular 


tost 


e. ded 


lateral 


takes 


4 


m 


Oo which 


ratio h 


T don't 


force? 


2ntloned? 


between 


am tal] 


about. 


. 


achine, 


to do. 


no garbage. 


1t? 


deals 
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it that has 


know what 


forces. 
materials 


place down at 


ing about. 


I believe 


any operational difficulties? 


It was an 


3O I didn't put any in. 


with 
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Q Didn't you test this over a certain period of | 
time and ask someone to manually throw some garbage down | 
from the first floor? | 
} 
\ No. | 
Q Did you indicate anywhere tn your report, sir, 
that you did not operate this machine, you did not test it 
with garbage in it? 
, There was some small accumulation of garbage 
while I was there, but I didn't throw garbage down. Some 
of it fell down while I was testing /t. 
Q In order to test it to see if it does what the 
Owner or the manufacturer or the designer says it 1s supposed 
to do, wouldn't you have to determine it that way, by having 


someone throw garbage down? 


A Well, as ZI told you, sir, I examined this machine.| 
When I examined it, there was some small accumulation of 
garbage in the hopper which we pushed Out, and during the 


examination or during the testing phase of it, some small | 
! 
amount of garbage came down. In fact, in my report T 


| 
| 

Say it was tested under virtually empty or unloaded conditions|. 
| 


I believe that svitement is in my report. 


QO So that your tesiing was of a rather limited 


nature, is that correct? 


f It is a functional testing. That's what I 


~ 


9 


10 


1] 


12 


13 


14 


15 


16 


17 


18 


19 


> | Be g 


throurh the 


‘ 


were 


taken pla se 


his attorney 


scene, is that correct -- 
MR. SHANDELL: J object to the form of the questio 


unce 


Naronson-Cross 
a functional 


Fur .tional meaning that you put the machine 


test or through its paces, Oo tO speak, as thour!} 
r normal conditions: 

That's right. 

And normal conditio wollld he the free flow of 
time to tim coming from the upstairs 

Well, yes. 

Whatever you learned about the events that had 


and occurred to Mr. Merced, you learned from 


or from Mr. you were at t'e2 


¢ -- in examining thi particular machine? 
THE COURT: I think you had better rephrase it. 
Q You told us you recetved some information as to 
now the accident had happened? 
A Yes. 
Q when did you receive !t? 
f At the time of my inspection. 
Q From whom did you receive it? 
A Predominantly from Mr. Portnoy. 
Q Did you receive any information from Mr. Merced? 


| 
| 


P. 


6 
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A I believe I have said already it was difficult 
to communicate with him. He speaks very limited English. 

Q You received some information from him? 

A Hardly anything that I could, you know, use or 
integrate. I didn't know what -- it was difficult for me 
to communicate. 

Q) In any event, 1s this the sum and substance of 
what you were told as to what happened? TI will read it to 
you from your report. 

MR. SHANDELL: Objection. 

THE COURT: JI am sorry. I will allow it. He ts 
reading from his report, sir. 

MR. SHANDELL: The report incorporates some! 
that a lawyer told him that {fs not evidence. 


THE COURT: We don't know by virtue of the 


witness" answers which is which, so he is entitled to inquire. 


This is cross examination. Go ahead. 

Q "The accident is reported to have taken place 
on July 13, 1972, at the current installation site of the 
inspected refuse compactor. ft the sime of the accident, 
Mr. Felix Merced, a. general helper Suilding employee, was 


assigned to a tresh disposal task involving the compactor 


In, +’: er to maintatn operational cont!nuity of the compacting 


cycle as part of this tsk, Mr. Merced at the same time had 


Q Yes, earlier today in your testimony, this morning. 


e 
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2 | "te dislodge some bulky material through the hopper access 
3 | door. At this point a charge of garbage entered the hopper | 
\ ; 4 and caused Mr. “erced's right hand to become entangled in the | 
5 | compacting chamber area. Concurrently, t.ie ram was on its | 
6 ! compacting stroke and Mr. Merced was unable to free his hand. | 
7 It subsequently became enmeshed between the saw teeth of 
8 the ram and the inner walls of the extrusion tube. As a | 
9 result, Mr. Merced suffered traumatic amputation of hig | 
10 | entrapped hand." | 
1] That is the sum and substance of what you were 
l | 
12 | told, true? 
; 13 | A Yes. : 
) 14 Q Were you told anything at that time that a | 
15 bottle had struck Mr. Merced in the head causing him to fall 
16 hace inside the: hopper? | 
M7 | A Not that I recall. Tt would have been in there. | 
18 ¢ In other words, if it had, been told to you, you 
19 would have put it down? | 
20 A I usually do, yes, sir. 
21 Q You mentioned earlier that one of the safety 
= features that a piece of machinery may have js a guard. De 
| 
% you recall that, some form of guard? 
m A I mentioned it? 
25 
| 
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I don't recall mentioning it, sir. 
Didn't you that this machine should h>- 
a guard, : interlock, various other items you mentioned? 


I said interlock. I don't recall the word 


Did it have a guard? 


I don't know. What kind of a guard? 


Q What is a guard ir your parlance, in the engineer-| 


ing parlance, when it is said tht a machine should have a 
safety guard, what is meant by that? 

A A shield thet goes around a piece of rotating 
or moving equipment. 

Q And inthis case you can't have a shieid arcGind 
this rotating equipment because the garbage doesn't get onto 
the equipment, is that correct? 


A Inside the hopper. It is reciprecatin, 


Q It 1s impossible. What other type of guard could 


there be? 

A Are you talking about safeguarding of machinery 
in general? 

Q Yes. 

A I mentioned interlock. That is a safeguarding 
method of machinery. 


Q And what is another method? 


| 
| 
| 
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nN Awareness barriers. 
How about a door? That's a guard, isn't it? 
A Tf it is a fixed member that cannot be removed, 
it is a puard. 
Q And a door is not removed, it can be opened, but 
it 1s not removable? 
A Then 1t doesn't qualify as a guard. 
Q Do you mean to say that a door which is locked 
and then eventually can be opened, that's not a guard? 
A If it is readi.~ operable, it is not a guard, 
it is a door. 
Q Whether it is readily operable depends upon 
whether there is a lock there? 
A Yes. 
Q That's:‘obvious, isn't it? 
MR. SHANDELL: That's all JT have. 
THE COURT: Mr. Kohler. 
MR. KOHLER: No questions. 
THE COURT: Mr. Isaac. 
CROSS EXAMINATION 
BY MR. ISAAC: 
Q Sir, sometime ago this morning you were asked 


a question and I con't recall which lawyer was the one that 


asked it, but you said 1!n substance that there should have 


wa 
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been a warning of some kind in a manual. Do you remember 
testifying to that? 

A Yes. 

Q Did you see the manual that was Supplied to my 
Client, Southbridge Towers, with respect to this machine? 

A I have seen a manual. . don't know whether it 


was supplied to your client. 


MR. £SAAC: May we have Exhibit 4, which I believw 


is the number? 

THE COURT: Tf believe that somebody has a copy 
at the back table of the brochure. Why don't we use that 
since Mr. Shandell doesn't even have his copy available. 

MR. SHANDELL: I stripped my file to take it 
back to the office. 

MR. ISAAC: I didn't want to take somebody 
else's private property. 

THE COURT: With my help he ‘ime object. 

MR. ISAAC: With your help I am sure he won't. 

THE COURT: Let's move along, please. 

Q Did you see this? This is actually a copy of 
Exhibit 4 which 1s in evidence tn this case. 

THE COURT: It will be conceded that that's, in 

fact, the original of which Plaintiff's 4 is nothing more 


than a splendid Keror, right? 


~ 


19 


21 
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MR. ISAAC: I accept that, your Honor. 

( Did you ever read that? 

A I think TI have seen itt, yes. It looks familiar. 
Yes, I recall some of these diasrams. 

Q I want you to assume, Sir, that this is a documert 
put out by the manufacturer of the machine and which was 
forwarded to the owner of the building who purchased this 
eeaedtiavas machine. I want to read a portion of it. 

"This manual provides the Gobbler user with a 
description of the operating princtple and the recommended 
{nstallation procedure. Further, to provide the operator 
with insight into the internal workings of the machine, 
commlete instructions for properly operating and maintaining 
the unit are presented along with pertinent electrical and 
hydraulic drawings:and schematics." 

I ask you, sir, whether there was any such 
warning to the purchaser of this sukenebiae bias you mentioned 
before this morning when you testif'ted about the necessity 
for warning? 


MR. SHANDELL: You said purchaser of automobile. 


Q Purchaser of the Auto Pak machine. Excuse me. 
A Are we talking about the type of warnings that 
we, were -- 


Q I am talking about the type of warning that you 


| 
| 


| 


| 
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testified to this morning when you said there should be 


warnings in the manual that go to the user. 


Q I show you that manual. 1 read the forward or 
a part of the forward to you. T ask you to assume that 
Manual has been identified as a manual that was submitter: | 
to my client, Southbridge Towers, the purchaser of this 


particular compactor, and I ask you, sir, whether or not 


that manual contains any warning which you said was necessary. 


A The preamble is just a general Statement. So 


that is not a warning. 


Q Is there any place tn that booklet, sir? 
A I don't see anything unless it ts in part of the 
text. 
Q Take your time. Look through it. 
( Pause ) 
A J don't see anything of the om of warning that 


I was referring to.this morning. 
Q New, Sir, is there anytning in that manual which 
was supplied to the purchaser of the machine, !n this case 


Southbridge Towers, 1s there anything In that manual, sir, 


which gives any instructions concerning blockages or bridging: 


Q T don't see anything in here that talks about it. 


It only talks about the general Operating aspects of the 


| 
| 
| 
| 


| 
| 


| 
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i 
2 || hydraulic system and ram. 
| | 
, 3 || Q My question is is there anything in the Operating | 
| | 
4 || Instructions or any other instructions in that book which 
| | 
5 i would tell the user, tn thts ease, Southbridree Towers, the | 
| | 
6 ' 


|| Purchaser of that machine, anything concerning bridging or 


| 
| 
| 


7s blockins? 


{ 
| 
{ 
| 
| 


Hi p T don't see anything tn here. 
Cc l } | 
9 i ¢ Sir, can blocking occur in this machine whether it! 
10 ' Yuns part of the day or whether {tt runs continuously? | 
'} | 
ii P | 
1 A Yes, it can occur anytine. 
12 l Q If garbage is falling, str, free into this 
13 | | 
| hopper, can the use of a stick tn any way speed up the rate 
14 | se hn Aes 
that this garbage Is flowing: 
& A Free falling? 
| 
% Q Yes, free falling. 
ch 
A\ Absolutely nothing to do with it. 
° | 
ef Q Tf you stand there with a svick and the garbage 
i 
9 is coming down the .chute free falling and going to the 
! 
a hopper, can you make that garbage fall any faster by standing 
” | there witn a stic!:? 
22 | P ,, 
a) NO. 
23 ae 
Q That is not going to affect the gravity at all, 
m4 | 
will it 
25 


A Absolutely rot. 


15 
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) This morning, sir, you testified and you used the 
term "the design intent --" -- I am quoting "design intent." 


Those are the two words you have used -- of this machine 
to be automatic. Do you remember testifying to that? 

A Yes, I do. 
Q When you said "design tntent," do you mean based 
upon the manual, based upon the examination of the machine 
itself it was the intention by design to be an automatic 


machine? 


( Was there any intent by design to have a manual 


operation of this machine with respect to the ram itself? 


A You mean to operate the ram manually? 

Q Yes. 

A No. 

Q There was a switch, correct? 

f Yes. 

¢ On the .siae of the machine? 

A Yes. 

Q An on-off switch? 

A Yes. 

a And there was another switch on the wall? 

A Yes. 

¢ And if t o:e switches were on "position!" that's 
a 


‘ 


10 


ll 


13 


14 


15 


you were 


the 


that, do 


the in: 
Thermal 


ing, fron 


don't believe 


scribed. 


know whether this 


installer 
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was required by design for this machine to Operate, | 
| 
Y {eht > 
Ye 4 | 
‘nd 1f the on switch was on the ide of the | 
2 the other wall unit switch was On, by desirn 
supposed to then bew!in to function, ts t. t correct‘ 
“fs 
Mr. Aaror n, the question was asked of you 3nd 
asked to assume that it was the recommendation of 


that the machine run continuously. Do you re- 


question askim you to assume that basie i 


opinions following 


you recall that? 
)\ 
Yes. | 
Mr. Aaronson, T would litle you to assume that 
ller in this € was a firm known as Universal 
Industries. T want you to assume, and TIT am now read- | 
the deposition of one of the officers of that company 
MR. REGAN: Excuse me. If the Court please, I 


that's proper. That examination was never sub- 


It was only received by me the other day. I don't 


part is in evidence, that he 


is going to 


= 2 a 
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read. 

MR. ISAAC: It was read before. | 
THH COURT: It is part of the record that 1; | 
already read. I don't know quite wnat your concern was. You | 
didn't attend the deposition. TJ understand that. | 
| 
MR. TSAAC: I attended, sir. | 
THE COURT: You did attend? | 

MR. ISAAC: Certainly. 
MR. REGAN IT have no objection tf the part he | 
is going to read now has been read into the record. ff he | 
| 


is going 


,". 
going to 


Mr. Pegan, what it is, 


educated 
Go ahead, 


Q 


at a deposition 


by the installer of the machine. 


of the record, your Honor, in case you want to follow, line 5. 


to read other paris of the deposition, T do object. 


THE COURT: Since I am not privy to what he 15 
| 
read, I am totally at a loss as to what I am supposed 


MR. ISAAC: I can assure the Court I have read 


any event. 
will accept that. 


THE COURT: I After you hear, 


if you still want to object I will be 


and believe me I will rule on it with dispatch. 


S27. 
This 


was the specific question and answer given 


-- that's sworn testimony, Mr. Aaronson -- | 


T am reading from page 22 


a 
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'Q Did Universal Thermal provide Southbridge 
| 
i} 
3 with any recommended use of the machine, any instruction 
4 concerning the recomended use of the machine, specifically 
5 whether or not the machine was to be turned off at night and 
6 during certain periods of the day? 
‘ae A No. The hours were strictly up to the 
I 
8 " 
: | buildine. 
H | 
> | I take it ir, that has not been read to you 
10 before, is that correct 
i 
i | f That's correct. 
‘. l 
12 || ‘ P a 
i} ke Does that In any way affect your opinions or 
13 || , , . | 
¥ } conclusions that you expressed this morning concerning blockage 
14 ; : 
fy Blockages can occur under any condition except 
| 
- 5 | when {t runs continuously the tendency may be reduced. 
16 || 2 | 
| ( Now, sir, T also want to read to you what was 
\| 
17 |} . ‘ 
|} Sworn testimony of Mr. Milton Clor which has been read 
‘ 
18 ! + ' 7 } | 7 
| extenstvely by the lawyers in the ease. Mr. Clar,. st?. | 
| 
19 | 
| assume was the designer of this particular machine. Tam 
20 i 
i reading now from page 63 -- I will start with the bottom of 
3 | : hs ‘ ; ; 
| page 6e for continuity, if it 1s all right with the Court. 
2 | : | 
Q Were there any Instructions attached to 
23 | . 
| the machine? 
a | 
| sl Wi... the mach'nes were sent out there was | 
25 | ; | 7 
! a set of instructions ;:ent out at the sam. time to whoever | 
{ ‘ 
i| 


© 


J a a 
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| "the recipient of the machine was. 
| 


"Q Were these printed instructions on pa per? 
| ‘i 
A Yes. 

"9 And that's tre one that you think was in 


orange *inding, or was it? 
"A I could have chanted colors as J printea 
them, but I remember, I think, the first ones that came out 


were orange. 


Did your instructions tnelude any instruc- 
tion as to time in Operation? 
mh I don't follow you. 


"Q Did your instructions instruct the 


apartment management as to whether or not this machine should 
be turned off or left off or turned on or what have you’ 

"Mr. Fried," who represented Auto Pak at that 
deposition: "There was ai Ibyection." 


Mr. Shandell said, "TI wiil rephrase the questfon."| 


"Q . Did your instructions include any itnetruc- 
tion as to how much af’ the day the machine should be left in 


operation? | 


"MR. FRIED: In other words, should tt be limited | 
| from 24-hour operation? 
"MR. SHANDELL: Exactly. 


| 
| "A It wasn't limtted tn its operation. 
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2 | “It was up to the apartment owner." 
3 Now, sir, does that inany vay change or alter 

4 the opinions youn have expressed concerning blockages when 

5 || you testified this morning? 
if 

6 No. 

i} 
oy ? T am continuing. 

8 | "¢ Dic you ever observe in your observatior 
| 

° | of this Gobbler what happened 1f the machine wa turned off 

0 and garbage was allowed to stack {tn the chuves? 
| 

My "A I haven't seen it, but I've heard it 

2 | where people have cut off the machine. 

* 

13 "Q what happened? What did you hear? 
i} 

4 l "A I've heard when the machine is cut off 

15 ] the naterial would pile. Then in the morning they would turn | 

e | the machine on and: would feed everything that's in the 

17 |] 
| hopper and extrude it to the bag. or tf Auto Pak would 
i] ; 

18 || ' | 
| Compact it in the container. 
| 

19 "Q . But you never observed it being done, 

a | is that right? 

e i! 

a) "A Right. 

2 | 
1 "Q Did you ever instruct apartment owners 

23 | 
i not to do this?" 
| 

4 | eg nee | 
MR. FRIED: Do what? 

ys) | " 7 
| Q Where the machine would be turned off and 
i 


ot 


18 


19 
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them not to 


allow it to 


and answers 


Q 
fied to by 
affect your 
blockage oc 

A 


Q 


A 

Q 
or anything 
beam, that 
would that 

A 


Q 
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arbage would stack up in the chutes. 


"A Never told them. 

"Q Never told them to do it or never told 
do it? 

"A Never told them to cut off the machine 


pile up in the machine. 

Q Did you ever tell them not to do that? 
" A No. " 

Did you understand, sir, those tasic questions 
? 


Yes. 


Lo | 


Assuming that to be the state of facts as testi- 


the designer of this machine, does that tn any 
Opinions and conclusions as to whether or not 
curs with or without continuous running? 
No. 

You actually saw the machine, sir? 

Yes, I .did. 

If there were a piece of paper, debris, a box 
else that became attached to that electric 
photoelectric cell, ond interrupted that beam, 
activate the mach ne? 

After five seconds, yes. 


After five seconds, correct? 


9 


5 ¢@ 8 
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A That's right. 
Q Suppose you have the beam here and a piece of 


paper or piece of debris comes from the chute and attached 


| 


itself or becomes hooked or caught on to that particular beam | 


and stays there. That machine 1s going to continue to go 
back and forth and back and forth, correct? 

A Absolute] +. 

0 And if nobody ever takes that piece of paper 
away from that beam it 1s going to continue working 
ad infinitum, is that correct? 

A That's correct. 

Q One of the ways to avoid that is to turn the 
machine off, isn't it? F naa 
N Yes. 

Q If you'turn off the machine, sir, it doesn't 
matter how much debris is blocking that machine, the machine 
isn't going to func:iion? 

A No, cut o.i1 the electric power. 

MR.ISAAC: Bea. with me a moment, Judge. 
( Pause ) 
MR. ISAAC: Thank you very much. No further 


guestions at this time. 


THE COURT: Mr. Regan, do you have any questions? 


MR. REGAN: Yes. 


co 
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CROSS EXAMINATION 


BY MR. REGAN: 


Q These things you have been discussing concern 
the design of the machine, ts that correct? 

A That's correct. 

Q And that's all you have been discussing, in 


Other words, some manufacturing design, am I correct? 
| A T am not so sure. We went into a number of 
areas. 
Q if represent a company that installed the machine. 
T have read through your thirteen page report and I don't 
see any mention of any error in inetetindtee: Am JI correct? 

MR. SHANDELL: Objection. 

THE COURT: I think 1!t can be better phrased 
rather error of installation. Could you rephrase that and 
clarify 1t? 

a) Sir, am I correct your simininctndin with regard to 
this compactor were. solely to the manufacturing design of 
the equipment itself? 

A Yes. 

MR. REGAN: Thank you. 

THE COURT: Mr. Wilensky? 

MR. WILENSKY: JI have no questions. 


THE COURT: You have ary redirect, Mr. Shandell? 
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MR. SHANDELL: Yes, your Honor. 
3 || REDIRECT EXAMINATION BY 


4 | MR. SHANDELL: 


where you said -- 


a) | ( The manufacturing design of the equipment itself 
6 | would include requisite warnings when necessary, is that 
” |! 
‘ ft correct? 
1 
8 ! A That's correct. 
9 ¢ Do you have a copy of the report in front of 
19 | you? 
| 
1 || A No, I don't. 
| 
i 0 You discussed some aspects of this report with 
a se | 
| Me. Ivone earlier, Mr.Aaronson, 18 that correct? 
i} 
" | A That's correct. 
| 
15 | a) You were discussing the sttuation under which you | 
6 observed this machine work, is that correct? | 
sd | A That's correct. 
18 | Q And did you describe the situation when you | 
19 || 
observed it as a na-load condition? | 
20 | : | 
f That's how I described !t, yes. 
a | C And you said that you had not tested 1t under full 
“ 
. | load conditions, fs, that right? 
23 | , 
A That's correct. 
24 
Q Mr. Tvone read to you from part of your report 
| 
ae | 
i 
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(Pause ) 


MR. IVONE: While that is taking place, may I 


| 
| 


get back the instruction manual, your Honor, so I can be look- 


ing at it in the meantime? 
THE COURT: Surely. 
MR. SHANDELL: Here it ts. 

g Mr. Ivone discussed with you that portion of the 
vegas where you stated that the compacting operation of the 
compactor is designed to be completely automatic. 

A Yes, he did. 

Q Did you also say in your report at page 4, "Fre- 
quently, however" -- 

A Right. Yes. 

¢ "Frequently, however, the free gravity flow of 

ax 
refuse materials into the ates chamber is blocked by 
the .lodging of bulky materials in the throat section of the 
hopper or a large accumulation of refuse ueheriel in the 
hopper"? 


A Yes, YI said that. 


Q "And under such circumstances building maintenance 


personnel as a matter of general practice and procedure 
free such blockage by pushing down manually the refuse 
material through the hopper access door"? 


A Yes, I said that. 


| 


| 
\ 


| 
| 
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Q You were discussing the question of turning the 


machine off and allowing the garbage to stack up in the chute 


1s that right? 


Q And you told Mr. Issac here, representing the 
building owner, that this machine would tend to block up 
even !f they didn't turn the machine off and let the garbage 
butid up in the chute, is that right? 

MR. IVONE: Objection, your llonor. I don't 
believe that is a proper character!szvation of the testimony. 

THE COURT: Again, you zut lost in your train 
of thought, so T would think you had better rephrase it for 
that additional reason. 

You told Mr. Isaac, did you, that the machine 
would block or tend to block even though it ran continually 
24 hours a day, is that right? 

A Yes, it could block. 

Q But that by having it run 24 hours a Jay the 
tendency to block would be reduced, 1s that what you said? 

A Yes, I said that. 

Q And, therefore, by turning it off and allowing 
the garbage to stack up, the tendency to block would be 
increased, {is that right? 


A Yes. 


> 


Q That's because, as you discussed with Mr. Ivone, 


you have these lateral forces building up when there is this 
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! 
| 
{ 


4 weight of garbage coming down, 1s that right? 
5 A Correct. | 
6 Q Did you find in this instruction booklet rer, 
7 that advised the customer of the Auto Pak machine that by | 
8 turning the macnine off during part of the day they would | 
9 | iweswnne the tendency to block up? ! 
10 | A It makes no reference to blockage at ail. , 
11 THE COURT: Anything els >? | 
va MR. SHANDELL: Just a couple of questions, your | 
13 | Honor. | 
14 Q Mr. Ivone was discussing with yo:; your personal | 
\| ! 
15 feelings about relying on an interlock, do you recall that? | 
= 
¥ A I do. | 
W Q You said, "I ama safety nut, I turn everything 
18 off"? , 
19 | A Right. . 
20 | Q Did yu ever work on a machine with moving parts 
i | where you had to accomplish some amount of work within a time | 
| | 
* | limit? | 
” | A Yes, I did. | 
A | Q bid you turn off the machine every time you got 
| 
% | your hands near it? | 
| 
| 
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A No. 
Q Why is that? 
A Everybody, !f you have to do some task, you just 


do it, you don't follow safe procedures. 
Q Ts that why you destgn -- 
MR. IVONE: Objection, your Honor. I know what 
the question is. 
THE COURT: You know Something I don't. Finish 
your question. 
Q Is that why the safety engineering profession 
devises safety devices for machine: with moving parts? 
A Precisely for that reason. 
MR. IVONE: Objection. 
THE COURT: I will let it stand. 
MR. SHANDELL: I have no further questions. 
THE COURT: Thank you. 
MR. IVONE: Your Honor, I have a few questions. 
THE COURT: There comes a time, Mr. Ivone. This 
has been going on all day. Remember, 1] have been giving 
you gentlemen a great deal: of latitude but we have been going 
on a long time. 
MR. IVONE: Issues have been raised. 
THE COURT: ‘There was nothing new that wasn't 


raised by you on origiral cross. 
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| 
| 


MR. IVONE: Tf I could ask the Co rt's indulgence. 


THE COURT: TI will Indulge you but make it swift. 


We have been doing this a long time. 
RECROSS RXAMINATION: 
BY MR. IVONR: 

Q You just answered a question put to you by Fr. 
Shandell indicating more or less that when you are tna 
sais sometimes ycu don't follow ali the safety procedures, 


is that 1t? 


A Yes. 
Q In other words, it 1s a shortcut? 
A If you have to do some ing, certain tasks to 


be put out, sometimes -- 

Q Is that what you are Suggesting happened here, 
there was a shortcut? 

A I am not Suggesting t62a.G--alt, 

Q You were looking at the manual ie to whether 
there were zny warnings or not in the manual. Did you look 
at this portion of the manual or the instructions on page 
24 with respect to "Recommendations - normal service 


and maintenance procedures described above may be performed 


| 


by building, maintenance personnel. ‘'l'hey should be thoroughly | 


familiar with the contents of this manual"? Do you see that? 


A Yes. 


| 
| 


2 


ao 


~ 
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Q It also provides there how you should check 
the oil, have the ram retracted at the time? 
Yes. 
llow to start it and stop 1t? 
{\ Ye 
You looked at all of that” 
Yes. 
Well, sir, you told us, did you not, that Mr. 


Merced couldn't speak Engl‘tsh? 


A Well, I didn't Junderstand most of the things. 

C When you reviewed this case to give an opinion, 
did you also review this instruct'or hooklet? 

A I believe that instructton booklet came to me 
later. It wasn't available at the time I wrote the report. 

Q In any’ event, you are familiar with the fact that | 


whoever manufactured this machine or whoever designed it 


recommended that certain personnel 


should operate it and they 


be familiar with the contents of this book? 

A That 1S matntenance. We are not talking about 
maintenance. This is an operational thing; we are talking 
about. 

4 You mean the recommended starting procedure ts 


maintenance? 


One 1s by mechanics and one is by operators. 
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Q Are you aware of the fact that Mr. Merced says 
he was turning this machine on and off every day? 

A I don't recall or J am not aware. 

Q That has been the testimony, sir. He is the one 
that was turning 1t on and off. 


That ts not maintenance, sir. That is an opera- 


This doesn't mention anything about maintenance. 
It does, service and maintenance. You just read 
it to me. 
Q In answer to a question by Mr. Isaac, 
he inquired if a piece of trash or paper got stuck in front 
of the electric eye during the course of some trash falling 


down that would be constantly interrupting the eye and, there- 


fore, it would operate continuously, the ram would be going 


constantly back and forth, back and furth, do you remember 


that? 
He said interrupting the beam. 
Q Interrupting, the beam and the ram would be going 
back and forth? 
A Yes. 
Q He then asked you a question, of course, if you 
kept it off all night you wouldn't have that situation, do 


you recall that? 


| 
| 458a 
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| | 
2 | A I don't think it was connected in that way. 
3 | q However it was that he meant it -- | 
| | 
4 H A That I dor't know. 
5 Q Do you see there ts 2 portion on page 26 under | 
| | 
6 ! Troubleshooting Guide, 1!f the unit keeps running there are 
i 
7 | specific things that should be done‘ | 
1] ' 
8 | A Yes. 
| ' 
H 
9 It gives two probable causes. For instance, 
10 | there may be a dirty lens on the photoelectric cell. 
iN | A That 1s another possib!lity. | 
12 | Q They don't say you should keep it off all the | 
13 | ; Pe : 
time, they say you should clean the lens, don't they? | 
| | 
14 | ‘i y 
| A *€S, aS part of the maintenance procedure. 
8 Q If a piece of dirt or a piece of paper gets 
as Stuck on the photoelectric lens thus causing continuous 
17 | MY | 
interruption, you don't stop it from continuous operation, 
. ‘ | 
" all you do ts stop it to clean the photoelectric lens? 
| | 
19 A Yes. 
* THE COURT: Anything else? 
21 ' 
MR. IVONE: Just a moment, your Honor. Justa 
22 | 
|} Moment. 
| 
23 f 
Q NOw, you have told us that looking at this manual 
~ | 
|} you didn't see any specific warnings that you had in mind. 
25 


Is there anything !n this manual that says that 


to 
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someone can put his hand in that machine while 1%. 4s 
operating, anything? 

M “NDELL: Objection, your Honor. 

THE COURT: Yes. At this late Stage I don't 
think that 1s necessary. The point has been made at least 
twice that I can recollect. 

MR.IVONE: That's all TI have. 

MR. ISAAC: May I? 

THE COURT: I hope it 1s brief. 

MR. ISAAC: When your Honor thinks 1t 1s time 
for me to stop I will certainly abide by your ruling. 

THE COURT: This 1s recross. Remember that. 
Go ahead. 

RECROSS EXAMINATION 
BY MR. ISAAC: 

Q Mr. Ivone just showed you page 24, I believe he 
referred to, in this manual, Exhibit 4. The title of that 


page in capital Jetters says what, sir? 


A Service and Maintenance. 

Q Does tt have anything to do with warnings? 

A No. 

Q He then showed you page 26 of this exhibit and 


that's to save time, Mr. Aaronson, ent!tled Troubleshoot ing 


Guide, is that correct” 
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A That's correct. 
Q Underneath that it says, “Asterisked items can 


be handled by building engineer." 


Do vo see that? 


A I see that. 
Q That means there are certain things there with an 


asterisk which could be handled by the building, correct? 


A That's correct. 

| 
Q Under the aster‘sk you have dirty lens on photocell. 
A That's correct. | 


Anybody can sweep away a photocell? 
MR. IVONs: It says building engineer. 
Q Asterisked items can be handled by ouilding 
engineer, correct? 
A Right.: 
Q And the items which can be handled by a building 


engineer is a dirty lens on photoce11? 


A That's what it says. 
Q Another asterisk, dirty lens on photocell 


exciter lamp? 


A Yes. 


ment. 


| 

C Another asterisk. Photocell assembly out of alier- 
| 

Anotrer asterisk. Defective photocell exciter | 


19 


21 


« -“ fal 
46la 
gw/lf Aaronson-kecross 417 
lamp. 
I think I repeated that twice. Forgive me. 
Another asterisk. Low hydraulic o11. Do you see 
that, sir? 
A Yes. 
Q Now, ti.ere are thirteen items on this sheet, 


page 26, which cannot be handled by a building engineer, is 
that correct? 

A That‘s correct. 

0 And that's to be handled by the experts, either 
the maintenance people who installed it or by other experts 
in the field, correct? 

A That's correct. 

Q Now, one of the items, sir, which is not to be 


handled by a building engineer but by the expert is, "Motor 


keeps running - ram stuck, fully retracted", is that correct”? 


A Yes. 
Q According to this booklet, sir, was the building 
engineer capable of performing that maintenance? 
A Not according to this booklet. 
q Let's go to the one above that: 
"Sympton. Motor keeps running - ram stuck, 
fully extended." 


Is that ne of the items to be taken care of by 
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the building engineer? 


A 


Neither the cause nor the remedies are asterisked. 


So it means somebody else. 


Q 


And the guide on page 26 says if it is asterisked , 


it can be done by the building engineer? 


A 


Q 


Q 


correct? 


A 


Q 


That's correct. 
Is there an asterisk next to that symptom? 
No. 


Meaning it must be done by some expert, is that 


That's correct. 


Another symptom, "Motor keeps running - ram 


does not move or moves Slowly in a jerky manner." 


A 


Q 


Do you see that? 
Yes. 


And then it says, "Defective purp, defective 


reverse valve solenoid, defective reversal valve," correct? 


A 


Q 


A 


Q 


Right. . 
Are there any asterisks next to those? 


No. 


All those things have to be by someone other endl 


the building, is that correct? 


A 


That's correct. 


MR. IVONE: TI see one asterisk there, I pslieve. 


« 


” 


